ANNUAL 


Hew Fersep Law gournal 


INDEX 




















1956 ANNUAL INDEX 








Annual Index to the 
New Jersey Law Journal 


VOL. LXXIX—No. 1 to 52 INCLUSIVE 
JANUARY 1 to DECEMBER 31, 1956 
INDEX PAGES 1 to 528 INCLUSIVE 


TOPICAL INDEX TO SUBJECT MATTER 


ABORTION 


In an abortion case, the State does not have to prove 
the specific unlawful means used; it is sufficient 
if the State establishes that an abortion was per- 
formed by defendant by some means. State v. 
Siciliano 


ACKNOWLEDGMENTS 


An acknowledgment on an agreement is not con- 
clusive evidence of the declarations therein con- 
tained but only prima facie evidence thereof and 
may be disproved. Builders v. Youmans 


ACTIONS IN LIEU OF PREROGATIVE WRITS 


An action in lieu of prerogative writ to compel the 
Borough Clerk to issue a license to operate a used 
car lot on lands in violation of deed restrictions 
imposed on the land by the siebines will not lie. 
Vacca v. Stika ‘ 

A judgment in lieu of mandaxeus will not me one 
where the right thereto is not clear and certain or 
where it would command a vain or fruitless act. 
Vacca v. Stika 

Proceedings under Rule 4:88. are not, except ia 
the manifest interests of justice require, maintain- 
able, until available administrative review has 
been exhausted. Wulster v. Upper Saddle River 

Though an action under Rule 4:88 to compel a mun- 
icipality to act on an application for a permit may 
have been properly brought, it should not be pro- 
ceeded with after the municipality has acted until 
administration review available has been exhaust- 
ed. Wulster v. Upper Saddle River .. 

In action to review propriety of municipal dunia of 
a permit, all reasons and grounds justifying the 
denial may be argued and considered though not 
assigned by the municipal authorities for their 
action. Wulster v. Upper Saddle River .. 

The 30 day limitation of R.R. 4:88-15 (a) for initiat- 
ing actions in lieu of prerogative writ does not 
apply to an action in lieu of mandamus to enforce 
an asserted right to municipal services. Yanuzzi v. 
Spring Lake : 


ADMINISTRATIVE LAW 


The A.B.C. director may consider a licensee's record 
of prior violations in fixing the penalty to be im- 
posed for the current violation though such prior 
violations were not charged in the complaint. 
Butler v. Division of A.B.C. ee 

The meting out of a more severe penalty by the 
A.B.C. director than that usually or theretofore 
meted out for similar violations does not constitute 
a denial of equal protection. Butler v. Division of 
A.B.C. : be 

The prerogative is with the agency, not the courts, 
to assay the justification for a change in enforce- 
ment policy. Butler v. Division of A.B.C. 

While an administrative agency might choose to 
advise licensees that a more rigid enforcement 
policy is imminent it is not required to do so. 
Butler v. Division of A.B.C. 

On an appeal from an administrative determination, 
the standard applied to test the sufficiency of the 
evidence is “substantial evidence”, which is 
whether there was evidence on which, with the 
inferences therefrom, a reasonable man might 
have reached the decision below. Hornauer v. 
ABE. . 

The Division of ‘Tax Appeals has the power to re- 
open or reconsider its judgments within a reason- 
able time. Paterson v. Division of Tax Appeals 
and City of Passaic 

The jurisdiction of administrative agencies is limit- 
ed to that expressly conferred and that reasonably 
incident thereto: where there is doubt as to the 
power it is denied. Swede v. Clifton : 

While administrative agencies are ordinarily em- 
powered to determine all matters precedent or 
incidental to the main issue, this does not give 
them the jurisdiction or power itself to determine 
such issues in toto. Swede v. Clifton : 

The “prior resort” or “exhaustion of remedies” rule 
is one of convenience, not a jurisdictional pre- 
requisite, in New Jersey and does not bar direct 
resort to the courts where existence or title to an 
office is involved or the jurisdiction of the agency 
is in question. Swede v. Clifton 

Administrative interpretations are accorded signifi- 
cance and are not lightly overruled. Sportsman 
v. Board : 


ADOPTION 


The Chancery Division has power to enforce an 
agreement of adoption and will do so though there 
is no direct evidence of such agreement if the 
statements and conduct of the adopting parents 
are such as to furnish clear and satisfactory proof 
that there must have been such an vesiiiaanai 
Ashman v. Madigan et als . 


107 


66 


194 


194 


290 


. 290 


290 


469 


18 


18 


267 


409 


409 


482 


. 166 


ADVERSE POSSESSION 


To acquire an easement by adverse possession the 
use must be hostile and such prescriptive right 
will not arise where the use was indulgent and 
permissive in character. Pilar v. Lister . 

A user to be recognized in the law as adverse must 
be shown to have been “hostile”; that is under a 
claim of right pursued with an intent to claim as 
against the true owner in such circumstances that 
the owner will be aware thereof. Pilar v. Lister . 

A recognition of the true owner's right to terminate 
a use by one asserting a claim of adverse user 
negatives any inference of another hostile use 
unless he establishes a differentiation in the uses 
which the true owner should have recognized. 
Pilar v. Lister Boeke, hte 

The hostility required to make out title or a 
prescriptive easement by adverse possession 
means with the intention to claim title against the 
true owner and the claimant must establish that 
his possession or use was such that the owner 
knew or should have known that the disseizor 


intended to make title under it. Mulford v. Abott. 
AGENCY 
Normally, a broker procuring a policy in behalf 


of a fully disclosed principal assumes no responsi- 
bility for the premium, but he may pledge his 
own credit for payment by an express understand- 
ing. Roach v. Pingbank 

The presumption is that an agent acting in the 
course of a disclosed agency procures the exten- 
sion of credit to his principal exclusively and the 
burden of proving the contrary rests on him as- 
serting it. Roach v. Pingbank 

As a general rule an agent is estopped to deny the 
amount shown to be due by his account or by his 
representations. Societa v. Di Maria 

An agent making a fraudulent representation is per- 
sonally liable therefor though it is made in the 
scope of his employment. Gardner v. Rosecliffe 
and Rosenthal , ors 

Generally a verdict exonerating an agent from 
tortious liability and holding the principal liable 
on the same conduct of the agent is inconsistent 
and void, but a principal may be held liable for 
an act of the agent as to which the agent has 
personal immiunity. Gardner v. Rosecliffe and 
Rosenthal : 

A naked authorization to a broker to produce a pur- 
chaser on terms and within time stated may be 
withdrawn or revoked by the owner without 
liability before the broker performs. Rose and 
Conover v. Minis and Zaitz 

Neither a plain authorization to a broker to sell nor 
an exclusive agency to act as broker makes an 
owner liable for commissions on a sale which he 
himself effects: only an exclusive right to sell con- 
ferred on broker will create such liability. Rose 
and Conover v. Minis and Zaitz ae? 


ALCOHOLIC BEVERAGE CONTROL 


The A.B.C. director may consider a licensee’s record 
of prior violations in fixing the penalty to be im- 
posed for the current violation though such prior 
violations were not charged in the complaint. But- 
ler v. Division of A.B.C zs ; 

The meting out of a more severe penalty by the 
A.B.C. director than that usually or theretofore 
meted out for similar violations does not consti- 
tute a denial of equal protection. Butler v. Divi- 
sion of ABC. ; Pere 

An owner of a liquor license acquires an interest 
which is entitled to some measure of protection in 
connection with a transfer. Township Committee 
V. Bandt ef alg... hea 

It is improper for the local authorities to deny a 
transfer of a liquor license merely because of a 
desire to reduce the number of outstanding li- 
censes. Township Committee v. Brandt et als . 

On an appeal to the A.B.C. Director from a denial 
of a transfer of a license he hears the matter de 
novo and can rely on any additional evidence 
adduced in the Division. Township Committee v. 
Brandt et als 

The court will not interfere with the A.B.C. Direc- 
ter’s determination where the action of the local 
authorities appears clearly unjustifiable and in 
addition the Director's action does not appear to 
be clearly erroneous. Township Committee v. 
Brandt et als He 

The findings and decision of the A. B.C. director on 
a liquor license transfer application entirely su- 
persede the action taken on the municipal level 
and on appeal therefrom his findings and deter- 
mination are the only proper subject of considera- 
tion. Neiden v. Municipal Board et als 

Ordinance barring female bartenders other than 
female licensees or wife, mother, daughter or sis- 
ter of a licensee does not violate constitutional 
guarantees of equal natin Guild et al v. 
Hoboken 

Every intendment is made in ‘favor of ‘the reason- 
ableness of regulations adopted under the local 
police power. Guild et al v. Hoboken .... .. 

Where the propriety of the division into classes is 
fairly debatable the local legislative judgment 
prevails. Guild et al v. Hoboken 

To constitute a defense to disciplinary proceedings 
for selling alcoholic beverages to a minor, the 
licensee must prove he relied in good faith on a 
false representation in writing by the minor that 
he or she was 21 years of age or over. Sportsman 
v. Board : ~ 
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ALIMONY 


Force of doctrine that on application for modifica- 
tion of alimony only changes in circumstances 
may be considered questioned. Martindell v. Mar- 
tindell ... 

Alimony should be fixed at what the wife would 
have a right to expect as support if living with 
her husband. Martindell v. Martindell 

On application for increase in alimony court may 
consider husband's increased means. Martindell v. 
Martindell 

Alimony increase may be made retroactive to date 
of application for increase. Martindell v. Martin- 
dell ; me 


AMENDMENT 


A petition of appeal may not be amended after the 
time for filing has expired to set forth a new cause 
of action. Cleff v. Jersey City : ne: 


ANNULMENT 


Unclean hands of the defendant does not relieve the 
court of the duty to consider every defense to an 
action for annulment nor lessen the plaintiff's 
burden of establishing every requisite by clear 
and convincing proof. Godfrey v. Shatwell 

In action for annulment based on impotence the 
plaintiff must show by clear and convincing evi- 
dence not only that the defendant was impotent 
but also that the impotence was incurable. God- 
frey v. Shatwell . 

Sexual intercourse which is so painful and ‘difficult 
to a wife that it is discontinued is a condition of 
impotence in the legal sense. Godfrey v. Shatwell. 

Where plaintiff with knowledge of the alleged im- 
potent condition of defendant seeks her return 
and cohabits with her unqualifiedly, he ratifies 
the marriage. Godfrey v. Shatwell eons 


APPEAL 


An order denying a motion to quash a subpoena is 
interlocutory and i.ot appealable as of right 
whether the subpoena be to a party or non-party 
witness in judicial or administrative wines 
Re: Penn R. R. 

Orders in discovery proceedings before trial are in- 
ter ocutory. not final, and are not appealable 
without leave or court. In Re: Penn R. R. ... 

Art VI. Sec. 5, Par. 4 of the Constitution does not 
confer an appeal as of right in every situation 
where a review by prerogative writ might pre- 
viously have been had. Re: Penn R. R. ‘ 

The Appellate Division is not justified in exercising 
its power independently to find the facts contrary 
to the conclusion of the Workmen’s Compensation 
Division and the County Court unless the findings 
below were palpably erroneous. Mahoney et al 
v. Nitroform 

Errors in charge which are not ‘brought to the trial 
court’s attention will not be noticed on appeal un- 
less they are plain errors of a serious nature. 
Maccia v. Tynes 

Where error infects only one of two general issues 
either of which is dispositive of the cause and the 
jury has returned a general verdict, a reversal 
will be granted if the error appears to give rise 
to a substantial injustice. Maccia v. Tynes 

Held, error in charge imputing father’s contributory 
negligence to child requires reversal of verdict as 
to child though jury returned general verdict of 
no cause. Maccia v. Tynes .. .. 

An appeal to the county court from the municipal 
court operates as a waiver of all defects in the 
record including any defect in or absence of 
process. State v. Bierilo = = — .  ...-. 

In determining whether the trial court erred in 
denying a motion to acquit made at the close of 
the State’s case, the appellate court must decide 
the issue solely on the evidence adduced to that 
point and without regard to evidence presented 
later in the trial. State v. Pearson 

Where each party sought and was denied interlocu- 
tory relief by the trial court and one party there- 
after procures leave pursuant to R.R. 2:2-3(b) to 
appeal to the Appellate Division, the other party 
does not thereby acquire the right to cross-appeal. 
Trecartin v. Mahony-Troast v. Terry Steel 

An appellate court will not overturn a trial judge’s 
denial of a new trial unless it was manifestly 
without basis in law or fact. Dolid v. Leatherkraft. 

An appellate court will not nullify a judgment 
based on a jury verdict where there was evi- 
dence from which the jury could find facts to 
support its verdict, merely because the appellate 
court might have reached a different conclusion. 
Dolid v. Leatherkraft 

An appeal as of right to the Supreme ‘Court under 
R.R. 1:2-1(a) on the ground constitutional ques- 
tions are involved can only be sustained if there is 
a showing that there is a substantial constitutional 
question involved. Klotz v. Lee and Breisch 

Erroneous exclusion of evidence does not constitute 
a constitutional denial of due process nor pose a 
constitutional issue within R.R. 1:2-1(a). Klotz v. 
Lee and Breisch : 

An appeal to the County ‘Court from | a conviction in 
@ municipal court does not under Rule 3:10-10(b) 
cure a deficiency in the complaint but merely 
confers consent to amendment by the County 
Court curing the defect, and in the absence of such 
amendment the complaint remains defective. 
Belleville v. Kiernan 

(Continued on next page) 
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Page Two 
Mistaken computation of time for anpeut from date 
of service of order appealed from instead of from 
date of entry thereof held good cause for granting 
extension of time for appeal under R.R. 1:27B. 
Martindell v. Martindell 

Notice of motion returnable on a Monday may be 
deemed as made returnable two days earlier since 
Saturdays and Sundays are dies non. Martindell 
v. Martindell 

In order for a motion for new ‘trial to operate under 
R.R. 1:3-3(c) to toll the running of the time for 
appeal in a criminal cause, the motion must be 
made within 10 days of the rendition of the jury’s 
verdict and not within 10 days of the entry of 
formal judgment or sentence. State v. Petrolia 

The mother or other person in custody of an illegiti- 
mate child may appeal to the County Court from 
an adverse determination of a municipal court in 
a filiation proceeding filed by her against the 
putative father under Chapter 16. Leonard v. 
Werger ; 

On an appeal from an 1 administrative determination. 
the standard applied to test the sufficiency of the 
evidence is ‘substantial evidence’, which is 
whether there was evidence on which, with the 
inferences therefrom, a reasonable man might 
have reached the decision below. Hornauer v. 
A.B.C. : E yaekis 

Error in the aiiesbaatonn or vetection of evidence is 
no ground for reversal of an administrative deter- 
mination unless it was siemens Hornauer v. 
A.B.C. 

An order refusing to vacate a final order confirm- 
ing a sale is itself a final order or final judgment 
appealable as of right. Romano v. Maglio .. 

An order confirming a sale by trustees. after a judg- 
ment directing a sale of the property, is a final 
judgment appealable as of right. Romano v. 
Maglio 

The time for aseeel from conviction ina criminal 
case runs from the sentence and not from the con- 
viction. State v. Hintenberger ... 

A reversal by the County Court of a dismissal by the 
Workmen’s Compensation Division with a remand 
for the taking of testimony necessary to complete 
the case and to make an award is an interlocu- 
tory judgment appealable only in accordance with 
the rules relating to appeals from interlocutory 
orders. Grogan v. Scully 

The appellate court will not cating permit an 
appellant to plead and try his case on one theory 
and then advance another theory on appeal. 
Journeymen Barbers v. Pollino 

A Judgmeni of voluntary dismissal without preju- 
dice is a final judgment and appealable as such. 
Burke v. Central R.R. .. y 

Leave to appeal from an interlocutory order deny- 
ing a change of venue to the county where the 
lands involved in the action are situate may be 
had under R.R. 2:2-3. Countrywood v. Donnelly 


ASSUMPTION OF RISK 


Doctrine of assumption of risk discussed and ex- 
plained. Mason v. Munning Co. et als 

Generally a person will not be deemed to have : as- 
sumed a risk unless he actually appreciated it or 
unless an ordinary prudent person in his position 
and with his experience would have appreciated 
it. Mason v. Munning Co. et als : 

Patrons of places of amusement assume the risk of 
obvious dangers and ordinary dangers normally 
attendant on such a place. Mason v. Munning Co. 
et als : 

An action cannot be dismissed on ‘the ground of as- 
sumption of risk unless the requisite elements 
have been clearly and conclusively established. 
Mason v. Munning Co. et als 

Held, on facts here, it was error to hold as a 1 matter 
of law that plaintiff standing 30 feet beyond first 
base and 15 feet from foul line assumed risk of 
being hit by bat which slipped from hands of bat- 
ter. Mason v. Munning Co. et als 


ATTORNEY AND CLIENT 


A recital in an order that the matter was heard in 
the presence of X as “attorney for” a party, con- 
stitutes presumptive proof of such representation 
and is not overcome by hearsay proof to the con- 
trary. Romano v. Maglio 


ATTORNEYS 
The Law and Its Practice, Present and Future, by 
Hon. Horace Stern 

Role of New Jersey Attorney in . Foreign Divorce 
Cases Discussed. Nappe v. Nappe .. 

Draft of model rules for disciplinary proceedings a 

The Role of the New Jersey Lawyer in Foreign 
Divorce Cases, by Nathan A. Whitfield 

Lender’s attorney suspended for inadequate dis- 


charge of responsibility to unrepresented bor- 
rower . 
Practice for out- -of- state lawyer on salary basis im- 
proper 
AUTOMOBILES 


Report of Essex Bar Committee on automotive cases. 
court calendars and proposed changes 

The deferment provisions of sec. 5 of the Act, now 
N.J.S. 39:6-65, for filing of notice of intention by 
an incapacitated person, apply to an injured party 
or his personal representative in hit and run cases 
as well as in cases against known tortfeasors. 
Giles v. Director and Murray v. Director .... 

Sec. 5 of the Unsatisfied Claim and Judgment Fund 
Act does not provide for tacking periods of capa- 
city and the disability deferment applies in full 
wherever the incapacity occurred within 30 days 
of the accident. Giles v. Director and Murray v. 
Director ‘ 

Order by Superior Court granting leave to sue Di- 
rector of Motor Vehicles in alleged hit and run 
case is not res adjudicated as to existence of 2 hit 
and run driver nor as to existence of a cause of 
action. Giles v. Director and Murray v. Director. 
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BAILMENTS 


Where plaintiff in negligence action seeks to impose 
liability on a defendant for breach oi duty as 
bailor, burden is on plaintiff to establish bailment. 
Bratka w. Breyer et als 

In negligence action for breach of duty of bailor 
burden is on plaintiff to establish bailor failed to 
use reasonable care to see to it that the chattel 
was reasonably fit for the use for which it was 
intended when it was bailed or failed to give 
warnings of danger which he knew of with respect 
to its use or to make reasonable inspection of it to 
ascertain defects or dangerous conditions. Bratka 
v. Breyer et als ; 


BANKRUPTCY 


Not every conversion constitutes a willful and mali- 
cious injury en in bankruptcy. Sha- 
piro v. Marzigliano .. . 

A merely technical conversion in a mercantile trans- 
action, as by a consignee, without willfulness and 
wantonness, is dischargeable in Bankruptcy. Sha- 
piro v. Marzigliano : 

Sale of Bankrupt’s Interest in Lease Held Invalid 

A conveyance made by a bankrupt within one year 
prior to his bankruptcy petition by one who is or 
thereby will become insolvent, is deemed fraudu- 
lent unless made for a fair consideration given by 
the transferee in good faith. Kielb v. Johnson 

Held, on facts here. purchase of property which was 
being foreclosed, for price considerably over mort- 
gage debt and not substantially below established 
value, was purchase for fair consideration. Kielb 
v. Johnson 

Sale by bankrupt while insolvent held not ‘fraudu- 
lent here, where made in hope of reestablishing 
financial position and consideration was fair. Kielb 
v. Johnson : : 


BAR ASSOCIATIONS 


Report of Essex Bar Committee on automotive cases, 
court calendars and proposed changes 
New Jersey State Bar Association Annual Commit- 


tee Reports 149, 165. 
State Bar Committee Reports. 
State Bar Committee Reports 
BAR EXAMINATIONS 
Attorneys Examination—January 1956 
Attorneys Examination—May 1956 
Attorneys Examination—June 1956 
Attorneys Examination—October 1956 
BROKERS 
Where by contract seller agrees to pay broker a 


commission “said commission to be paid in con- 
sideration of services rendered in consummating 
this sale; said commission to become due and 
payable on execution of the deed’. the seller is 
not liable for the commission if the buyer refuses 
to close, though the failure to close is because of 
a defeat in title. Clark v. Jelsma 

Ordinarily a broker is entitled to commission where 
he furnished the buyer to the seller though the 
ultimate sale:is for a lesser price. provided there 
has been no significant break in the negotiations. 
Loeb v. Pasbjerg & Co. : 

A broker may waive his own interest in a commis- 
sion claim but has no right to waive the interest 
of his co-broker therein without prior consent 
Loeb v. Pasbjerg & Co. 

Agreement with broker here involved, though using 
term “option” to make sale. held to be naked 
revocable authority to produce purchaser within 
time limited and on terms indicated. Rose and 
Conover v. Minis and Zaitz 

A naked authorization to a broker to produce 2 a ‘pur- 
chaser on terms and within time stated may be 
withdrawn or revoked by the owner without 
liability before the broker performs. Rose and 
Conover v. Minis and Zaitz .. 

Neither a plain authorization to a broker to ‘sell. nor 
an exclusive agency to act as broker makes an 
owner liable for commissions on a sale which he 
himself effects: only an exclusive right to sell con- 


ferred on broker will create such liability. Rose 
and Conover v. Minis and Zaitz tee 
R.S. 25:1-9 requires a writing in every situation 


where the person engaging the broker has a legal 
or equitable interest in the property to be market- 
ed. Schlesinger v. Wilson < 

A tenant by the entirety is an “owner” 
meaning of that term as used in 
Schlesinger v. Wilson 

Fraud or misrepresentation by the owner not re- 
lating to the requirement of a writing under RS. 


within the 
R.S. 25:1-9. 


25:1-9 is insufficient to remove the bar of the 
statute against recovery on an oral agreement. 
Schlesinger v. Wilson 


A broker may maintain an action in deceit for dam- 
ages against an owner for misrepresenting his 
power to sell though the brokerage agreement 
was oral. Schlesinger v. Wilson ... 


CHARITIES 


A charitable organiaztion is immune from liability 
in negligence to injured persons who are benefi- 
ciaries of its benefactions but does not have such 
immunity when the injured persons are strangers 
thereto. Lindroth v. Christ Hospital 

A physician on the hospital's staff and using the 
hospital's operating room and other facilities for 
his patients and patients of the hospital is not a 
beneficiary of the hospital’s benefactions but a 

“stranger” to whom the hospital's immunity from 
liability for negligent injury does not apply. Lind- 
roth v. Christ Hospital raed ae 


CIVIL SERVICE 


The abolition of a position in municipal service and 
the discharge of a person occupying that position 
must not be colorable or a device for circumvent- 
ing the employee's civil service protection while 
retaining his pen in substance. Greco v. Smith 
et als a : ae 
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The mere fact that removal of a municipal employee 
who has civil service protection results in econo- 
my does not make the removal legal; the question 
is whether the design was, in good faith, to ac- 
complish economy or, on the contrary, to effect his 
removal in violation of his civil service protection. 
Greco v. Smith et als .. 

The civil service commission can dines otaines 
an office has colorable existence and whether the 
appointing officer had de facto authority in an 
appeal before it involving the appointment but 
has no jurisdiction to make the ultimate deter- 
mination as to existence of the office or the de 
jure power of the appointing officer. Swede v. 
Clifton 

The amendments ettectad by 
repeal by implication RS. 
Clifton Wea oes 


L. 1946 c 227 did not 
11:27-6. Swede v. 


COMITY 


The rule of comity is subject to two conditions (1) 


that the foreign court had jurisdiction and (2) 
that the foreign judgment will not offend our 
public policy. Fantony v. Fantony ce 
Comity is grounded in the principle that the court 
which first acquires jurisdiction of an issue has 
precedence. Fantony v. Fantony 
Our courts need not under the rule of comity 


recognize a foreign judgment awarding custody of 
an infant where the infant is a resident of this 
state and where the custody action here was insti- 


tuted first. Fantony v. Fantony 
COMMISSIONS 
Where by contract seller agrees to pay broker a 


commission “said commission to be paid in con- 
sideration of services rendered in consummating 
this sale: said commission to: become due and pay- 
able on execution of the deed”. the seller is not 
liable for the commission if the buyer refuses to 
close. though the failure to close is because of a 
defeat in title. Clark v. Jelsma : 
Ordinarily a broker is entitled to commission where 
he furnished the buyer to the seller though the 
ultimate sale is for a lesser price, provided there 
has been no significant break in the negotiations 
Loeb v. Pasbjerg & Co. es : 
A broker may waive his own interest in a commis- 
sion claim but has no right to waive the interest 
of his co-broker therein without prior consent. 
Loeb v. Pasbjerg & Co. .. 
Real estate of a decedent which does not come into 
the possession of the executor or administrator is 
not to be included in the value of the estate as 
part of the commission base. In re D4. ee 
When a fiduciary under certain conditions performs 
services as to realty which does not come into 
his possession he may apply to the court for 
compensation for these services under NJ.S 
3A:10-3.2. In re D4. 


CONDEMNATION 


Under the doctrine of prior use, the exercise of a 
municipal power of condemnation is denied where 
it will destroy an existing public use or a pro- 
posed public use unless the authority to do so has 
been expressly given by the legislature or must 
be necessarily implied. Weehawken v. Erie R.R. 

Where the doctrine of prior use is involved the 
reasonable necessity and comparative public value 
of the conflicting interests comes into play in de- 
termining whether legislative power to condemn 
the prior use has been given by aieieiianan Wee- 
hawken v. Erie R.R. 

A railroad or truck terminal use is a ‘public use 
within the doctrine of prior use. Weehawken v. 
Erie R.R. : ae 

When the doctrine of prior use is involved evidence 
as to the availability of other lands for the pur- 
poses for which condemnation is sought is ad- 
missible. Weehawken v. Erie R. R. 

In a condemnation action the appraisal of the prop- 
erty taken and assessment of the award is to be 
made as of the date of the commencement of the 
action and not as of the date the condemnor actu- 
ally entered into possession. Highway Authority 
v. Wood 

It is error to admit in evidence photographs of. the 
damage to the property which occurred at some 
date after the initiation of condemnation proceed- 
ings unless it is claimed the condemnee committed 
the waste ‘o the damage of the condemnor after 
commencement of the action and this issue is 
raised by appropriate supplemental pleading and 
at the pretrial. Highway Authority v. Wood .. 

Where tenants claim an interest in a condemnation 
award the proper procedure is for them to peiit.oa 
the court. in the cause, to fix their interests in the 
award made. N. J. Hwy. v. J. & F. Holding 

A tenant may claim and assert in apportionment of 
a condemnation award, as damages, the difference 
between the fair market value of his lease and the 
rent reserved but cannot claim damages for loss of 
business. profits, good will, cost of removal and 
the like. N. J. Hwy. v. J. & F. Holding ... 

A tenant claiming an interest in a condemnation 
award has the burden of establishing by a fair 
preponderance of the evidence that the fair 
market value of his lease was greater than the 
rent reserved. N. J. Hwy. v. J. & F. Holding . 

While loss of business profits are not an element of 
recoverable damage separate from the market 
value of the lands condemned, evidence thereof is 
admissible on the question of the highest use of 
the lands, the inadaptability of the remaining land 
to the continuance of the prior use, and to aid the 
jury in determining between variant appraisals of 
the real estate experts. N. J. Hwy Authority v. 
MeGO | ke eee 

The price paid by the condemning authority by 
agreement for nearby lands is admissible as evi- 
dence of a comparable sale in the absence of a 
showing that the price included other elements 
of damages and was not a — sale. N. J. 
Hwy Authority v. Rue y 

(Continued on next page) 
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It is error to admit testimony as to value of lands by 
a farmer who is not a real estate expert and who 
is not shown to be acquainted with the value of 
farmland in the neighborhood. N. J. Hwy Author- 
ity v. Rue Pi a a ees 

A real estate expert may under N.J.S. 2A:83-1 testify 
as to comparable sales on the basis of hearsay 
information received from the brokers who pro- 
fessed knowledge thereof. N. J. Hwy Authority v. 


MERE ae RN Foes IRR ee RS LAY Sens 
CONFESSIONS 
Usually where there is evidence to support the 
competency of a confession, though disputed, the 
appellate court will not interfere. State v. 
etme ee recta. ope were 


A confession induced by phy sical compulsion has ‘no 
evidential value and where a confession so ob- 
tained is admitted in evidence over objection it 
constitutes harmful error. State v. Petrolia .... 


CONFLICTS 


Legal consequences attaching to a right of redemp- 
tion and the method of foreclosure are governed 


by the law of the state where the property is 
located. First Natl Bank v. Mac Garvie et als 
and USA 


Federal revenue statutes ; are not to be const strued as 
subject to state limitation unless the language or 
necessary implication makes its application de- 
pendent on state law. First Natl Bank v. Mac Gar- 
vie et als and USA Pepe 2 oy 

The Superior Court may, in an appropriate case, en- 
join executors from proceeding for the probate of 
a will in another state when probate action was 
first initiated here and the court acquired juris- 
diction over the issues sought to be raised in the 
foreign probate proceeding. Trustees of Princeton 
v. Trust Co. of N. J. et als ... Ke ‘ 


CONSTITUTIONAL LAW 


The meting out of a more severe penalty by the 
A.B.C. director than that usually or theretofore 
meted out for similar violations does not consti- 
tute a denial of equal protection. Butler v. Divi- 
sion of A.BC. , 

Nevada divorce valid where parties voluntarily ap- 
peared and contested action. Nappe v. Nappe 

Art VI, Sec. 5, Par. 4 of the Constitution does not 
confer an appeal as of right in every situation 
where a review by prerogative writ might pre- 
viously have been had. Re: Penn R. R. ; 

The legislature has power by compact with another 
state approved by Congress to create a body cor- 
porate and politic with power to deal with con- 
ditions in both states and to issue subpoenas in 
and for both states, as a single separate entity. 
In re Waterfront Commission 


There is no violation of due process in sciliilnaniaiii 
a person from one state to appear in another if the 
person subpoenaed has recourse to the courts for a 
review of the legality thereof. In re Waterfront 
Commission 

The practice of referring appeals to the Division of 
Tax Appeals to a two member panel for hearing 
and report as provided by N.J.S. 54:2-18 and adop- 
tion of that report as the basis of the Division's 
judgment does not violate due process though the 
litigants are afforded no opportunity to controvert 
the report before the full Division and though the 
other members do not read the testimony before 
rendering judgment. Fifth St. Corp. v. Hoboken.. 

Trial of defendant on an indictment charging he 
robbed D, after an acquittal on an indictment 
charging robbery of A, B and C in the same hold- 
up oes not constitute double jeopardy. State v. 
Hoag .. 

An individual may be subjected to separate trials 
for the robbery of each victim though the robbery 
of all was committed in the same hold-up. State 
v. Hoag : : 

The ‘same evidence” os: ‘single act” norms are the 
tests of double jeopardy. State v. Hoag . 

Ordinance barring female bartenders other than 
female licensees or wife, mother, daughter or sis- 
ter of a licensee does not violate constitutional 
guarantees of equal protection. Guild et al v. 
Hoboken 

Every intendment is made in favor of ‘the reason- 
ableness of regulations adopted under the local 
police power. Guild et al v. Hoboken 

Where the propriety of the division into classes is 
fairly debatable the local legislative judgment 
prevails. Guild et al v. Hoboken 

N.J.S. 34:11-47 contains sufficient standards. to ‘guide 
the Commissioner in fixing overtime rates to satis- 
fy constitutional requirements, to wit: they must 
safeguard the minimum fair wage standards es- 

Holderman 8 
The fact that a constitutional provision is to be 

liberally construed cannot prevail over the clear 
language of the Constitution. Lloyd v. Vermeulen 

Contemporaneous practical constructions placed on 
Constitutional provisions are not to be sustained 
where the court has no doubt as to the true con- 
struction thereof. Lloyd v. Vermeulen 

Legislature Cannot Enlarge Term of An Executive 
or Administrative Officer ; 

Law Enforcement Council Held Legislative Body 
Under Legislature’s Control 

The Correlation of Duties and Rights Under Our 
Constitution by William F. Tompkins 

The Slochower Decision 

N.JS. 2A:44-166 does not violate due process re- 
quirements because of failure to require notice to 
chattel mortgagee of landlord's lien for rent fall- 
ing due subsequent to recording of chattel mort- 
gage. Gibraltar v. Slapo .. 

In construing constitutional and statutory provisions 
Tesort may freely be had to the pertinent consti- 
tutional and legislative history for aid in as- 
certaining the true sense and meaning of the 
language used. Lloyd v. Vermeulen 

Art. IX, See. IV, par I of the Constitution of 1947 

» applies only to the designated judges who were in 

sige when the constitution was atemied, Lloyd 
. Vermeulen ae ie a 
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Contemporaneous and practical constructions are 
admissible to aid in ascertaining the true sense 
and meaning of a provision but cannot overturn 
the true meaning as it was understood and fairly 
expressed. Lloyd v. Vermeulen 

The meaning of an enactmen: is not ruled — its 
strict letter but rather by the sense and meaning 
fairly deducible from the context. Lloyd v. Ver- 
meulen ae ; ee ae 

Held, use of w ord ‘ ‘normally” in statutory direction 
that vehicle shall ‘normally be driven in” right 
hand lane, is appropriate and does not vitiate the 
statute for ack of definiteness. State v. Frankel 


While penal statutes must be couched in language 
sufficiently definite to apprise the public of the 
nature of the act prohibited or directed, where the 
legislative regulatory object is appropriate and 
the conduct intended to be prohibited is not fairly 
susceptible of definition in other than general 
language, such language may be used. State v. 
Frankel 

Reliance by a judge on testimony he “heard as a 
Master in a prior proceding in which the witnesses 
were subject to cross-examination, rather than 
reguiring a new hearing of the same testimony 
before him as judge, is not so prejudicial as to 
constitute a violation of due process. In re Breck- 
woldt 

The provision of RS. 54:2 2 1-18 empowering the mem- 
bers of the Division of Tax Appeals to decide a 
matter solely on the basis of the panel report of 
the members assigned to hear the matter does not 
violate due process and the statute is not uncon- 
stitutional. Fifth St. Pier Corp. v. Hoboken : 

The right of the parties to be informed of the filing 
of the panel report and to have an opportunity to 
file exceptions thereto before final determination 
by the Division of Tax Appeals is a right of due 
process inherent in R.S. 54:2-18. Fifth St. Pier 
Corp. v. Hoboken 

The police power extends beyond health, morals and 
safety and comprehends the duty to protect the 
well being and tranquility of a ow: Gun- 
daker et als v. Gassert et als 

Legislation which treats all persons within a "class 
reasonably selected for legislation in a like man- 
ner satisfies the mandates of the state and federal 
constitutions. Gundaker et als v. Gassert et als 

The wisdom of and means selected for enforcing the 
police power are not subject to court interference 
and the court should uphold legislation unless 
there is no room for doubt that it violates con- 
stitutional provisions. Gundaker et als v. Gassert 
et als 

The federal guarantees of free speech do not bar in- 
junction against picketing, though peaceful, which 
seeks to coerce an employer into compelling his 
employees to join the picketing union or which is 
violative of a proper public policy of the state. 
Independent et al v. Milk Drivers Local 680 et al 


CONTEMPT 


A sworn affidavit or statement under oath is not a 
jurisdictional prerequisite to initiation of a pro- 
ceeding for contempt. Van Sweringen v. Van 
Sweringen ; 

justice constitutes a 


Conduct “tending to obstruct” 
contempt of court and it is not necessary that 
there be proven an open or direct interference 


with the course of justice. Van Sweringen v. Van 
Sweringen 

An offer to procure a favorable decision in an ac- 
tion. regardless of the merits, for a consideration 
is conduct tending to obstruct justice and consti- 
tutes a contempt. Van Sweringen v. Van Swerin- 
gen ; se 

When the contempt charged involves the personal 
integrity of a judge, the judge so involved is dis- 
qualified from hearing the contempt even with 
the consent of the person charged with the con- 
tempt. Van Sweringen v. Van Sweringen 


CONTESTS 


such as the jingle calendar contest 
in which the winners are selected 
Lucky Calendar v. 


A jingle contest, 
here involved, 
in part by chance is illegal. 
Cohen : bi is 

Prize contests based on ability where the selection 
of winners is based on adequate standards made 
known to the contestants and sought to be com- 
plied with and used to select the winners by 
judges whose qualifications have reasonable rela- 
tion to the purpose to be achieved are not illegal, 
but where the selection is based in part on chance, 
it is illegal. Lucky Calendar v. Cohen oe 


CONTRACTS 


Where there is substantial performance of a build- 
ing contract, the contract price may be recovered 
less a fair allowance to the owner to make good 
the defects and the burden of establishing the 
amount of the allowance falls on the owner. Win- 
field v. Middlesex ; 

The right to claim a breach of a whole contract 
depends not on whether there were departures 
from its terms but whether they were inconsistent 
with an intent to be further bound by its terms or 
were such as to defeat the purpose of the con- 
tract. Winfield v. Middlesex 

Two or more writings which are parts of the : same 
transaction are to be interpreted together to as- 
certain the whole or true transaction though they 
do not refer to each other. Friendly v. Foell ... 

A contract or guarantee on a promissory note signed 
on a Sunday is not invalid for that reason if de- 
livered on a secular day to the party seeking to 
enforce it. National City v. Borowicz .. 

The provision in the Statute of Frauds barring re- 
covery on oral agreements not to be performed 
within one year does not apply to agreements 
having no fixed term and possibly performable 
within the year though performance within that 
time may be unlikely. Loeb v. Pasbjerg & Co. 

Printed words in a contract must yield insofar as 
they conflict with the underlying purpose of the 
parties disclosed by ener words. Javna Vv. 
Fredericks, Inc. Zara : 
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Printed words in contract that title is to be “subject 
to restrictions of record” are to be read as subject 
to restrictions other than those designed to ex- 
clude iight industry where there is typed pro- 
vision that the lands are zoned for light industry 
and that contract is to be void if not so zoned. 
Javna v. Fredericks, Inc. 


Partial performance by one party of an paren od 
indivisible contract does not generally entitle him 
to performance by the other nor warrant a partial 
recovery of the consideration unless there has 
been a substantial ene Damato v. Leone 
and U.S.A. a : 

For substantial pexfevmenee it is mete that the 
default be not wilful and that the defects be not 
so serious as to deprive the property of its value 
for the intended use nor so pervade the whole 
work that a deduction in damages will not be fair 
compensation. Damato v. Leone and U.S.A. 

Where the meaning of a contract is in doubt, the 
conduct or interpretation placed thereon by the 
parties will be considered in ascertaining its 
meaning. Journeymen Barbers v. Pollino 


Action for malicious interference with contract will 
not lie when subcontractor refuses to complete his 
work because he was not — by contractor. 
McGraw v. Johnson .. 

Damages which could have = geet ai self 
help are not recoverable as it is the duty of every 
plaintiff to make a reasonable effort to mitigate 
his damages. McGraw v. Johnson 

Damages recoverable for a breach of enetenn are 
those reasonably within the contemplation of the 
parties when the contract is made and do not 
under the circumstances here, include hotel ex- 
penses of the owner because of alleged failure of 
the contractor to complete the construction in 
time. McGraw v. Johnson 

Where contract is silent as to time for petunia 


the law implies a reasonable time. McGraw v. 
Johnson , ae bas gear re 
Failure to make instalment payment as work 


progressed on a construction contract is not a 
breach which excuses non-performance by the 
contractor though it gives him a right of action 
for breach of the covenant of nina McGraw 
v. Johnson 


The provision of the Statute ad Weenie ounaaia 
contracts not to be performed within one year to 
be in writing does not apply to an oral agreement 
of employment where the employee has fully per- 
formed his duties leaving only the employer’s 
promise of remuneration. Edwards v. Wyckoff 

Where an express contract for work is abortive for 
mistake, failure of meeting of the minds or other 
reasons, plaintiff not being at fault, he may re- 
cover in quasi contract or implied contract for 
the reasonable value of the work done. Shapiro 
v. Solomon se Se ; 


CORPORATIONS 


Our courts will, in a proper case, adhere to the 
dividend credit rule with reference to non-cumu- 
lative preferred stock. Sanders v. Cuba 

Scope and effect of dividend credit rule reserved for 
determination in a proper case. Sanders v. Cuba 


The rights of holders of non-cuimulative preferred 
stock rest generally on the terms of the certificate 
of incorporation. Sanders v. Cuba 

COSANQUINITY 


A husband is not related by affinity to his wife’s 
affines but only to her blood relatives. Wilson v. 
Greenacres 


COUNSEL FEES 


A claimant against an estate suing in his own inter- 
est is not entitled to counsel fees from the estate 
being sued. Schmerer v. Est. of Kirschenbaum ... 

The Chancery Division has no authority to make an 
allowance of counsel fees to an unsuccessful plain- 
tiff in an action against an estate which is being 
administered under the jurisdiction of the County 
Court. Schmerer v. Est. of Kirschenbaum 


Property under the control of the court through the 
issuance of a temporary restraint, or part of a 
partnership estate, does not constitute a “fund in 
court” within Rule 4:55-7(b). Schmerer v. Est. of 
Kirschenbaum 

Where contract calls for 15% attorneys fee if ‘ “neces- 
sary ... to enforce judgment”, the fee is to be 
based on the balance due at the time of default 
and cannot be the basis of a judgment until there 
is a default under the contract. Friendly v. Foell. 


Whether a condemnation award deposited in court 
constitutes a fund from which counsei ives may 
be allowed to persons claiming an interest therein 
not decided. N. J. Hwy. v. J. & F. Holding .. 

Counsel fees to be allowed in foreclosure actions are 
those fixed by R.R. 5:55-7(c) and a contractual 
agreement between the parties providing for 
greater fees in the event of foreclosure is no basis 
for an exception. Bank v. Markakos ; 

The court may award reasonable counsel fees to. the 
attorney representing the State in escheat or cus- 
tody actions. State v. U. S. Steel ... 


COUNTERCLAIMS 


A counterclaim or cross-claim may be filed against 
a non-resident plaintiff by a proper intervening or 
added party on any matter which is an outreach 
or incident of the original proceeding or is sub- 
stantially related to the original cause. Korff v. 
G. & G. .. 

Non-resident plaintiffs who voluntarily avail them- 
selves of our’ judicial facilities cannot deny the 
sufficiency of their contact for the purposes of 
related counterclaims and cross-claims filed and 
— under our rules of a Korff v. G. 
& ye 


( Continued on aa page) 
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COURTS 


Report of Essex Bar Committee on Automotive 
Cases, Court Calendars and Proposed ae 
Summer Court Schedule : 
Assignments 1955-56 ; 
Recent Supreme Court Cases by U. S. Atty. Paul 
B. Williams : 
Review of Supreme Court's Work 317, 
353, 365, 377, 389, 401, 
The Future of the Trial Lawyer by Hon. David W. 
Peck .. ate 
Expedition of Civil ‘Cases. by Alexander Holtzoff 


COVENANTS 


The general rule, in equity, is that a restrictive 
covenant made by a grantee as to the use of the 
lands binds the grantee’s successors in title who 
take with notice, though at law it be deemed to 
be personal. Javna v. Fredericks, Inc. 

A covenant intended to bind only the grantee is 
personal and does not run with the land. Javna 
v. Fredericks, Inc. : 

Covenant by grantee to commence to erect dwell- 
ings on lands renders title to part of the lands 
unmarketable for factory uses. Javna v. Freder- 
icks, Inc. 


CREDITOR’S RIGHTS 


Generally where creditors are entitled to satisfac- 
tion from a common fund which is insufficient to 
pay them all in full, the rule that “equity is 
equality” is applied and they are ordered paid 
pre rata. Monmouth v. Indemnity 


CRIMINAL LAW 


A criminal statute without a penalty clause is of no 
force or effect in so far as criminal prosecution 
thereunder is concerned. State v. Fair Lawn Serv- 
ice boas - ee : 

A penalty clause or provision cannot be read into a 
statute by implication or seneumaiiien State v. 
Fair Lawn Service : ee 

N.J.S. 2A:171-1, the Sunday Ghieans pone is in- 
effective as a criminal law for lack of a penalty 
clause and a person violating it cannot be con- 
victed as a disorderly person. State v. Fair Lawn 
Service 

An appeal to the county court hens ~ inladned 
court operates as a waiver of all defects in the 
record including any defect in or absence of 
process. State v. Bierilo 

In determining whether the trial court one in ie. 
nying a motion to acquit made at the close of the 
State’s case, the appellate court must decide the 
issue solely on the evidence adduced to that point 
and without regard to evidence presented later in 
the trial. State v. Pearson 


To sustain a charge of obtaining money snten false 
pretenses in violation of N.J.S. 2A:111-1 by a con- 
tractor who took money on a contract or promise 
to construct a house, the State must show he 
intended to defraud when he made the promises 
and not merely that he later breached his promise 
or contract. State v. Pearson 

To sustain a conviction for niacin of 
funds contrary to N.J.S. 2A: 102-10 the State must 
show not merely failure to erect a building after 
accepting money to do so but appropriation of the 
construction moneys for another purpose prior to 
payment of all claims and charges for labor and 
materials. State v. Pearson 

In an abortion case, the State does not have to prove 
the specific unlawful means used; it is sufficient if 
the State establishes that an abortion was per- 
formed by defendant by some means. State v. 
Siciliano ‘ ‘fe ae : 

Usually where tere is evidence to support the 
competency of a confession, though disputed, the 
appellate court will not interfere. State v. Petrolia 

A confession induced by physical compulsion has no 
evidential value and where a confession so ob- 
tained is admitted in evidence over objection it 
constitutes harmful error. State v. Petrolia 

Trial of defendant on an indictment charging he 
robbed D, after an acquittal on an indictment 
charging robbery of A, B and C in the same hold- 
up does not constitute double mane State v. 
Hoag 

An individual may ie whbeaind to aeneree debate 
for the robbery of each victim though the robbery 
of all was committed in the same er State 
v. Hoag ‘ oa 

The “same evidence” and * ‘single act” norms are 
tests of double jeopardy. State v. Hoag 

An application for commitment of a defendant 
der N.J.S. 30:4-29 as being then insane does 
bar a subsequent application under N.J.S. 
163-2, in advance of trial on criminal charges, 
a determination that defendant was insane at 
time of the alleged crimes. State v. Stern 

Where there is a conflict between the oral sentence 
and the written commitment, the former will con- 
trol if clearly stated and ined shown. State 
v. Pohlabel ‘ 

A clerical mistake in the entry of a "sentence i in the 
minute book may be corrected by the court with 
or without notice to the defendant when no sub- 
stantive rights of the defendant are impaired 
thereby. State v. Pohlabel 

Sentences well within the maximum fixed by ‘the 
statutes involved will not constitute cruel and un- 
usual punishment though in the aggregate they 
may be severe. State v. Pohlabel 

Under R.R. 3:7-13 the sentencing court has “jurisdic- 
tion to correct an illegal sentence after an ap- 
pellate court has held the sentence invalid. State 
v. Culver 

A plea of guilty to an indictment charging a "sub- 
stantive offense and alleging the accused is an 
habitual offender is an admission of both the 
offense charged and the habitual offender accu- 
sation. State v. Culver : Pee 
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While R.R. 3:7-10(b) requiring a presentence in- 
vestigation is not a jurisdictional prerequisite to 
a valid sentence, in proper cases the sentence may 
Be vacated and a remand granted in order to 
secure compliance. State v. Culver 

The test as to obscenity is whether the tiie 
note of the presentation is erotic allurement tend- 
ing to excite lustful and lecherous desire, dirt for 
dirt’s sake only, smut and inartistic filth, with no 
evident purpose but to counsel or invite to vice or 
voluptuousness. State v. Kohler, et al 

The word “utter” as used in N.J.S.A. 2A:115-2 in- 
cludes a sale. State v. Kohler, et al 

When sentencing a defendant on an accusation of 
armed robbery it is improper to lump together the 
penalties fixed by R.S. 2:166-1 and R.S. 2:176-5; the 
trial court should state the minimum and maxi- 
mum terms imposed under each separately. State 
v. Stephenson oe a cere 

When a sentence imposed is illegal the court is 
obliged on application for correction to consider 
what sentence should have been imposed and to 
impose correct sentences. State v. Stephenson 

A sentence imposed in the absence of defendant 
is void. State v. Stephenson 

An indictment charging larceny in one count and 
receiving the same property in another count is 
not void for repugnancy and a valid judgment of 
conviction can be entered thereon on a general 
verdict of guilty. State v. Rose 

A plea of non vult is regarded as the equivalent of 
a conviction. State v. Rose 


A person cannot be guilty of larceny and receiving 
of the same property. State v. Rose 

Error in the sentence is not ground for a discharge 
from imprisonment under habeas corpus but will 
form the basis of an application for resentence 
State v. Rose 

Indictment charging defendant obtained four salary 
checks by false pretenses charges four separate 
offenses. State v. Torrance 

An indictment is sufficient if it alleges the essential 
facts constituting the offense charged. State v. 


Torrance ere : ‘ 
Refusal to quash an indictment rests in the trial 
court’s discretion and will not be reversed unless 


manifest error is shown. State v. Torrance 

An indictment charging defendant procured salary 
by false representations as to past performance of 
his duties is sufficient to charge an offense under 
N.J.S. 2A:111-1. State v. Torrance 

An incictment containing a single count cannot be 
utilized to join separate and distinct offenses, even 
of a like nature, but it may be amended by 
striking all but one of the offenses if they are 
sufficiently alleged and the defendant's substantial 
rights are not impaired thereby. State v. Torrance. 

Under N.J.S.A. 2A:87-1 the “use” of instruments on 
a pregnant woman with intent to cause a mis- 
carriage is itself a complete crime though no mis- 
carriage actually occurs and if the act is repeated 
because of failure of the first attempt, two sepa- 
rate offenses are committed. State v. Novak .. 

Alleged error in joinder of indictments for trial is 
reviewable on appeal and not by way of habeas 
corpus. State v. Novak 

A claim of double jeopardy in that two indictments 
were returned for but one offense should be pre- 
sented by motion to the indictments or as a de- 
fense or on appeal from conviction and is no basis 
for habeas corpus. State v. Novak .. .. 

While penal statutes must be couched in language 
sufficiently definite to apprise the public of the 
nature of the act prohibited or directed. where the 
legislative regulatory object is appropriate and the 
conduct intended to be prohibited is not fairly 
susceptible of definition in other than general 
language, such language may be used. State v 
Frankel . ae vs 

Held, use of word “normally” in statutory direction 
that vehicle shall “normally be driven in” right 
hand lane. is appropriate and does not vitiate the 
statute for lack of definiteness. State v. Frankel 

Evidence by a mother that her nine year old daugh- 
ter had complained to her, after the event, is 
admissible where the charge is the defendant 
had taken the child into his closed bed-room, 
hugged and kissed her. and peice himself. State 
v. Hintenberger 

While in certain cases evidence as to a ‘prompt com- 
plaint made by a violated female is admissible, 


the details of the complaint. other than those 
necessary to show its nature are not admissible. 
State v. Hintenberger 


While as a general rule evidence of prior offenses is 
not admissible. testimony of similar incidents in- 
volving the same parties is admissible in cases of 
sexual abuse of an infant. State v. Hintenberger 

Indictment charging defendant induced child to sub- 
mit to act tending to impair her morals by “hug- 
ging and petting” her. held sufficient. State v. 
Hintenberger , F 

In a criminal case tried without jury, special find- 
ings of fact are not required unless specifically 
requested by the defendant. State v. Hintenberger. 

Should Presentence ener Be Shown to Defend- 
ants? 

Illegal possession may be constructive as well as 
actual and it is sufficient if the state shows de- 
fendant had the object under his intentional con- 
trol or dominion though not on his person. State 
v. Campisi : 

The strict technical ‘common law “rules of variance 


no longer apply. the test today being based on 
substance. State v. Campisi 
While a conviction based on a confession alone 


without proof of the corpus delicti cannot stand. 
sufficient proof of the corpus delicti may arise out 
of evidence corroborating some fact or facts in 
the confession itself. State v. Campisi 

Unnecessary descriptive material in a charge is mere 
surplusage and failure to prove same is not 
deemed a variance vitiating the proceeding unless 
it is shown defendant was misled or prejudiced 
thereby. State v. Campisi ‘ 

Held. with dissent, failure to prove defendant used 
heroin where he was charged with using “a nar- 
cotic drug, to wit heroin” in violation of N.J.S. 

2A:110-8, was not a fatal variance. State v. ‘Cam- 
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Conviction and sentence for 2nd degree murder on 
an indictment charging murder without specifica- 
tion of degree is within the provision of N.J.S. 
2A:159-2 excluding from its limitation offenses 
punishable with death. State v. Brown : 

An indictment charging murder without specifying 
the degree charges an offense “punishable with 
death” within the concept of NJ.S. 2A:159-2. 
State v. Brown 

There is only one offense of murder, divided by the 
statutes into degrees solely for the purpose of 
punishment: the degrees do not constitute separate 
and distinct crimes. State v. Brown 


CROSS-CLAIMS 


A counterclaim or cross-claim may be filed against 
a non-resident plaintiff by a proper intervening or 
added party on any matter which is an outreach 
or incident of the original proceeding or is sub- 
stantial'y related to the original cause. Korff v 
G. & G. 

Non-resident plaintiffs Ww sho voluntarily avail them- 
selves of our judicial facilities cannot deny the 
sufficiency of their contact for the purposes of 
related counterclaims and cross-claims filed and 
served under our rules of practice. Korff v. G 
& G 


CUSTODY 


The Chancery Division has parens patriae jurisdic- 
tion over children resident here though they be 
domiciliaries of a foreign country. Fantony v 
Fantony 

Proposed Reconciliation Procedure and Rules’ 


DAMAGES 


Where there is substantial performance of a build- 
ing contract, the contract price may be recovered 
less a fair allowance to the owner to make good 
the defects and the burden of establishing the 
amount of the allowance falls on the owner. Win- 
field v. Middlesex 


Where evidence as to denies of plaintiff. is pe- 
culiarly within knowledge of defendant and de- 
fendant withholds same, court is justified in in- 
ferring the evidence would not be favorable to 
defendant and in accepting the best evidence 
available to plaintiff tending to establish the 
amount of the damages. Interchemical v. Uncas 


Where the buyer is. within the contemplation of the 
seller, buying for resale, the buyer's loss of profits 
on account of breach of the seller's warranty as 
well as any damages which the buyer may be 
obligated to pay his vendee as a result thereof. 
whether actually paid or established or not, may 
be considered by the jury in assessing a 
Somerville v. General 

The admeasurement of semana seman for 
personal injuries is, within reasonable limits, for 
the jury. Lindroth v. Christ Hospital 

An appellate court will not interfere with the trial 
courts denial of a new trial on the ground the 
verdict was excessive unless there is an irresisti- 
ble inference that there was a manifest denial of 
justice. Lindroth v. Christ Hospital ; 

Evidence of the cost of repairs is evidential on the 
issue of the difference in value of goods before 
and after injury. which is the measure of damages. 
Bransley v. Goodman 

Damages for a breach of the obligati on ae ‘lateral 
support are generally measurable by the diminu- 
tion of the value of lands affected. Barber v. Hohl. 

There is no liability for injury to improvements on 
jands caused by removal of lateral support unless 
the removal has been done negligently. Barber v 
Hohl 

Generally punitive damages will not 
unless there is an independent cause of action for 
compensatory damages. but where a wrong is es- 
tablished with actual damage punitive damages 
if warranted may be awarded though there is a 
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lack of proof of the pecuniary loss. Barber v. Hohl. ! 


In an action for fraud the court may allow one of 
two measures of damages depending on the dic- 
tates of justice in the particular case, that is 
either such damages as will effect restitution and 
make the defrauded party whole, or such damages 
as will give the defrauded party the benefit of the 
bargain he would have had if the representation 
were true but in either case the plaintiff must 
establish his damages so measured with reasonable 
certainty. Gardner v. Rosecliffe and Rosenthal 

Misconception of testimony as to injuries whereby 
court inte:prets testimony of a 10 degree loss of 
supination of the arm as a 10 per cent disability ot 
the arm is prejudicial error requiring reversal and 
new trial as to damages. Wilson v. Greenacres 

It is error for the court to charge in a negligence 
action that plaintiff must establish by “clear and 
convincing’ evidence or ‘with reasonable cer- 
tainty” 
of the accident. Botta v. Brunner te 

There is no impropriety in counsel's stating in sum- 
mation in a personal injury action the amount he 
thinks should be awarded for pain and suffering 
and, within reasonable limits, his supporting 


that the injuries claimed were the result 


reasoning or basis of calculation. Botta v. Brunner. ' 


Damages which could have been avoided by self 
help are not recoverable as it is the duty of every 


plaintiff to make a reasonable effort to mitigate 


his damages. McGraw v. Johnson 

Damages recoverable for a breach of contract are 
those reasonably within the contemplation of the 
parties when the contract is made and do not. 
under the circumstances here, include hotel ex- 
penses of the owner because of alleged failure of 


the contractor to complete construction in time 


McGraw v. Johnson 


DEATH ACTIONS 


Contributory negligence of the surviving next-of- 
kin of a decedent is not imputable to the decedent 


and will not defeat an action under the Death Act. 


Delaware et al 
(Continued on rext page) 
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DECLARATORY JUDGMENTS 


Declaratory relief is not to be denied simply because 
other relief is available though it may be denied 
if the other relief would be more effective. Na- 
tional-Ben Franklin v. Camden Trust 

Declaratory relief is not to be denied merely be- 
cause the controversy involves the meaning of an 
earlier judgment. National-Ben Franklin v. Cam- 
den Trust .. 

Declaratory relief should be granted where the in- 
terests of justice so dictate though there may be 
another course or remedy which would encompass 
the relief sought. National-Ben Franklin v. Cam- 
den Trust ... 

The court may 


decline a declaratory 
where important policy considerations: 
that course. Sanders v. Cuba 

The court need not render a declaratory judgment 
on facts or for conditions which are speculative. 
Sanders v. Cuba 


judgment 
dictate 


DEFICIENCY JUDGMENTS 





An action for deficiency =< a foreclosure sale 
cannot be maintained ag: a person who was 
not a party in the foreclosure proceedings. R:S. 
2:65-2. Ledden v. Ehnes ae 

A defendant named but not properly served in a 
foreclosure proceeding is not a party thereto 
within R.S. 2:65-2. Ledden v. Ehnes 


A bond and warrant of attorney for confession of 
judgment for a deficiency due on a mortgage bond 
is no substitute for the suit on the bond required 
by R.S. 2:65-2. Ledden v. Ehnes . 


DELIVERY 


Intent to deliver is an essential element of delivery. 


Builders v. Youmans 
DIRECTED VERDICTS 


Where men of reason and fairness may entertain 
differing views as to the truth of testimony, wheth- 
er it be untradicted, uncontroverted or even un- 
disputed, evidence of such character is for the 
jury. Ferdinand v. Agricultural = 

There is no hard and fast rule in this 
credibility of a witness is always a jury qu 
Ferdinand v. Agricultural tent 

Where uncontradicted testimony of a witness, inter- 
ested or otherwise, is unaffected by any conflict- 
ing inferences to be drawn from it and is not im- 
probable, extraordinary or surprising in its na- 
ture, or there is no other ground for hesitating to 
accept it as true, the direct verdict dictated by 
such evidence may be granted. Ferdinand v. 
Agricultural br : 

Where the evidence circumstantially " justifies an 
inference of the existence of a Big which would 
impose liability, it is error to withdraw the case 
from the jury though there was no direct evidence 


state that 
estion. 


of the fact in question. Cafone and Spillane v. 
Spiniello and Nesto 
DISCOVERY 
Orders in discovery proceedings before trial are 
interlocutory, not final, and are not appealable 
without leave or court. In Re: Penn R. R 
Test Run of Die Allowed under Rule 4:24-1 
DISMISSAL 
A Judgment of voluntary dismissal without preju- 


dice is a final judgment 

Burke v. Central R.R. 
The court in granting a voluntary 

R.R. 4:42-1(b), should generally grant same as a 

dismissal without prejudice but should impose 

such terms or conditions, such as payment of de- 
fendant’s expenses, as are fair to protect the de- 
fendant’'s rights. Burke v. Central R.R 


and appealable as such. 


dismissal under 


DISQUALIFICATION 
N.J.S. 2A:15-49 disqualifying judges within prohibit- 
ed degrees of relationship to any party can be 
read to encompass relationship by affinity as well 


as relationship by blood. Wilson v. Greenacres 
DISTRICT COURT PRACTICE 
Where a landlord asserts he is entitled to retain 


security deposited by the tenant because of dam- 
ages done to the premises by the tenant, he can 
assert this as a defense to a suit by the tenant to 
recover the deposit by merely entering an appear- 
ance but the better practice is to file an answer 


setting up the claim for damages. Hyman v. 
Linwood 
DIVORCE 
An isolated incident of physical violence due in part 


to provocation by the wife does not constitute 
extreme cruelty. Eldredge v. Eldredge 

Role of New Jersey Attorney in Foreign Divorce 
Cases discussed. Nappe v. Nappe .. 

Nevada divorce valid where parties voluntarily ap- 
peared and contested the action. Nappe v. Nappe.. 
Recommendations of Supreme Court Committee on 

Reconciliation a : 

The role of the New Jersey Lawyer in Foreign 
Divorce cases, by Nathan A. Whitfield : 
Property settlement provisions in a separate main- 
tenance decree continue and are not terminated 
by a subsequent divorce decree unless dealt with 
in the divorce judgment to the contrary. Equit- 
able v. Kretzschmar et als 
Support provisions of a separate maintenance decree 
are not merged or vacated by a subsequent decree 
of divorce alone where there is no alimony pro- 

vision in the divorce decree. Equitable v. Kretz- 
schmar et als ei 

The mere showing of an express desire or " prefer- 
ence for having children by one spouse will not 
establish obstinate desertion by the other during 
a period in which otherwise voluntary contra- 
cepted relations were regularly had. though con- 
_— was at the instance of the other. Kirk 
v ir 
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363 


90 


91 


Whether the desertion period can run during a con- 
tinuous cohabitation with regularly experienced 
sexual relations wherein contraception is affected 
by one spouse against the will and bona fide pro- 
tests of the other, or whether the offended spouse 
must wait until 2 years after refusing such inter-: 
course, not decided. Kirk v. Kirk 91 

Report of The New Jersey Supreme Court’s Com- 


mittee on Reconciliation. 137 
Proposed Reconciliation Procedure and Rules . 498 
Refusal to have uncontracepted intercourse cannot 

constitute desertion unless it was obstinate, i.e., 

against the will of the offended spouse. Kirk v. 

Kirk F a a P ke i ; 91 


DURESS 


Any unlawful or wrongful threats or moral or psy- 
chological compulsion which in fact overcomes 
the will of the person threatened and induces him 
to do an act which he would not otherwise have 
done, and which he was not bound to do, con- 
stitutes duress. Rubenstein v. Rubenstein 17 

Duress is tested not by the nature of the threats but 
by the state of mind induced thereby and the per- 
son claiming duress therefore testify as to 
his state of mind and ment al processes and is en- 
tited to have such evidence considered. Ruben- 
stein v. Rubenstein - Semis x 17 

One asserting duress must prove that the alleged 
coercion actually subjugated his mind and was an 
efficient cause, though not necessarily the sole effi- 
cient cause, of the action sought to be avoided. 
Rubenstein v. Rubenstein ae in ... 226 

Coercive means used to induce an act will not con- 
stitute duress unless they were “wrongful” or if 
“lawful” were used oppressively. Rubenstein v. 
Rubenstein ; , 

While testimony of the alleged ‘subject of duress is 
competent proof of his state of mind, such proof 
deserves no greater probative force than is war- 
ranted by its consistency with the subject’s be- 
havior and conduct. Rubenstein v. Rubenstein .. 

A demand made under intimation that if not com- 
plied with resort would be taken to legal remedies 
does not constitute duress though the threat be 
criminal action, if there is in fact criminal liabili- 
ty. Rubenstein v. Rubenstein . 226 


may 


226 


226 


EASEMENTS 


To acquire an easement by adverse possession the 
use must be hostile and such prescriptive right 
will not arise where the use was indulgent and 
permissive in character. Pillar v. Lister 19 

An implied grant of an easement is restricted to 
equivalent servitudes which are apparent, perma- 


nent, continuous and reasonably necessary to the 
proper enjoyment of the alleged dominant tene- 
ment. Pillar v. Lister .. .. : : 19 


An express grant of certain easements raises an 
inference that no others were intended by the 
same deed. Pillar v. Lister ‘ 19 

In considering whether an implied easement ‘existed, 
circumstances of importance are: whether the 
easement claimed was definite and fixed, whether 
there were other easements granted, whether the 
party against whom it is sought to be established 
is the original grantor or a subsequent purchaser, 
and the factors necessary to such an easement. 
Pillar v. Lister a ; 19 

All of the essential elements of an implied grant 
of an easement must be established by clear and 
convincing evidence. Pillar v. Lister : 19 

The public cannot by prescription, user or otherwise 
acquire an easement for street purposes in lands 
dedicated as a beachfront. Priory v. Manasquan 75 

The doctrine of adverse possession does not run 
against the state or its subdivisions. Priory v. 
Manasquan ‘ 

A user to be recognized in the law as adverse must 
be shown to have been “hostile”; that is under a 
claim of right pursued with an intent to claim as 
against the true owner in such circumstances that 
the owner will be aware thereof. Pillar v. Lister 

A recognition of the true owner’s right to terminate 
a use by one asserting a claim of adverse user 
negatives any inference of another hostile use 
unless he establishes a differentiation in the uses 
which the true owner should have recognized. 
Pilar v. Lister : 242 

To establish an easement 
or right claimed must have 
ency and permanency. Pilar v 


75 


242 


t by implied grant the user 
qualities of appar- 
Lister : 242 


ELECTIONS 


An indictment and conviction under either RS. 
19:34-11 or 22 is sufficient and sustainable if it 
charges and it is established that the accused 
voted ‘with reason to believe he was not entitled 
to vote’: the essential element of the offense 
under each act is voting with knowledge of the 


fact he was not entitled to vote. State v. Smith 225 


EQUITY 


Generally where creditors are entitled to satisfac- 
tion from a common fund which is insufficient to 
pay them all in full, the rule that “equity is 
equality” is applied and they are ordered paid 


pro rata. Monmouth v. Indemnity 179 


ESCHEAT 


The running of the statute of limitations is a good 
defense to a summary action for custody of wage 
claims under N.J.S. 2A:37-29 et seq., where the 
limitations expired before institution of the cus- 
tody action. State v. U.S. Steel .. 

N.J.S. 2A:37-42 imposes a duty on debtor corpora- 
tions to report to the attorney general within a 
reasonable time wages which have been unclaimed 
for more than 5 but less than 6 years. State v. 
U. S. Steel 

Failure to report as required by N.S. 2A:37-42 
estops a corporate debtor from asserting the de- 
fense of limitations on wage claims so reportable. 
State v. U. S. Steel . 

The court may award reasonable counsel fees ‘to 
the attorney representing the State in escheat 
or custody actions. State v. U. S. Steel ......... 
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ESTATES 


An administratrix has no interest in realty of her 
intestate decedent and no right to collect or re- 
ceive the rents therefrom. In re Coleman . 2 

One who does not share in a decedent’s estate has 
no standing to attack a judgment granting admin- 
istration as he is not a person aggrieved within 
the meaning of R.R. 5:3-4(a). In re Coleman .. 2 

A claimant against an estate suing in his own In- 
terest is not entitled to counsel fees from the 
estate being sued. Schmerer v. Est. of Kirschen- 
baum , 

The Chancery Division teins no tees to make an 
allowance of counsel fees to an unsuccessful plain- 
tiff in an action against an estate which is being 
administered under the jurisdiction of the County 
Court. Schmerer v. Est. of Kirschenbaum .. 

Under N.J.S. 3A:12-7 a foreign executor may be sued 
in our courts if an exemplified copy of his letters 
testamentary are filed with the clerk of the court 
either by the executor or the plaintiff, even after 
the action is instituted, at least where the execu- 
tor is served in our state while here in a repre- 
sentative capacity. Farone v. Habel 

Real estate of a decedent which does not come into 
the possession of the executor or administrator is 
not to be included in the value of the estate as 
part of the commission base. In re D 4 

When a fiduciary under certain conditions performs 
services as to realty which does not come into his 
possession he may apply to the court for compen- 
sation for these services under N.J.S. 3A:10-3.2. 
In re D 4 . 374 

Service of Claim on ee ney Prerequisite to 
Suit Sr 

When a will outeins a dovtavetion iw suteinn as to 
his domicile, it is the responsibility of the execu- 
tors to seek to effect this expressed intent of the 
testator as long as it is or may be consistent with 
the facts and controlling legal principles. Trustees 
of Princeton v. Trust Co. of N. J. et als . 471 

When a complaint for probate in general form is 
filed in the Superior Court, the court obtains juris- 
diction over the issue of domicile. Trustees of 
Princeton v. Trust Co. of N. J. et als . 471 


The Superior Court may, in an appropriate case, 
enjoin executors from proceeding for the probate 
of a will in another state when probate action was 
first initiated here and the court acquired juris- 
diction over the issues sought to be raised in the 
foreign probate proceeding. Trustees of Princeton 
v. Trust Co. of N. J. et als : ‘ ‘ 


97 


97 


251 


374 


469 


471 


ESTOPPEL 


A settlement by the proponents of a will made with 
a caveator and resulting in a consent dismissal of 
the caveator’s appeal from probate is not an ad- 
mission that the will is invalid and does not estop 
the proponents from asserting its validity. Gray 
v. Cholodenko et als 

A dismissal of an appeal from scchiabe leaves annie 
ing in full force the order admitting the will to 
probate, as an in rem determination that the will 
was validly executed. Gray v. Cholodenko et als.. 

Verdict of not guilty of robbing A, does not act as 
col ateral estoppel on question of identity of de- 
fendant as robber, in subsequent indictment for 
robbery of B at same time and place, though 
identity was in issue in first trial and defense in 
each is same alibi. State v. Hoag 

As a general rule an agent is estopped to prom, the 
amount shown to be due by his account or by his 
representations. Societa v. Di Maria 

One who makes a false representation to another to 
lead him to refrain from pursuing his legal rem- 
edies, which is relied on by the other to his 
detriment, is estopped from ata the truth 
thereof. Societa v. Di Maria 218 

Estoppel against attack on foreclosure ‘annie ia 
not bar attack on subsequent ceieaabion judgment. 
Ledden v. Ehnes ae Re 22. 446 


90 


90 


195 


218 


ETHICS 


Lender’s attorney suspended for inadequate dis- 
charge of responsibility to nabibecsanteen. bor- 
WOW isi ct es cues Gea ee 

Practice for out-of-state lawyer on wee basis im- 
proper 

An attorney who represents. a mortgagor. ina loan 
transaction with a corporate mortgagee of which 
he is the sole stockholder represents conflicting 
interests in violation of Canon 6. In re D4 .. . 374 

Commingling of trust funds with an attorney’s own 
funds is a violation of Canon 11. In re D4 . 374 

A fee equaling 55% of a total estate of approxi- 
mately $650 for a simple administration thereof is 
unconscionable and violates Canon 12. In re D4 


97 


374 


EVIDENCE 


Duress is tested not by the nature of the threats but 
by the state of mind induced thereby and the per- 
son claiming duress may therefore testify as to his 
state of mind and mental processes and is entitled 
to have such evidence considered. Rubenstein v. 
Rubenstein .. 17 
For the purpose of. attacking credibility it may be 
shown on cross-examination that a witness is a 
disbarred attorney, at least where he is defendant 
in a criminal case involving renee or false 
statement. State v. Pearson 51 
Offers in compromise are privileged and. are not 
admissible to prove aw or damages. Winfield 
v. Middlesex 
An, acknowledgment on an agreement is not con- 
clusive evidence of the declarations therein con- 
tained but only prima facie evidence thereof and 
may be disproved. Builders v. Youmans 
Parol evidence is admissible to show that no valid 
binding contract ever came into being Builders 
v. Youmans ‘ : a 
(Continued on next page) 
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Where evidence as to damages of plaintiff is pe- 
culiarly within knowledge of defendant and de- 
fendant withholds same, court is justified in in- 
ferring the evidence would not be favorable to de- 
fendant and in accepting the best evidence avail- 
able to plaintiff tending to establish the amount of 
the damages. Interchemical v. Uncas Pes 74 

Where fact question exists as to whether relation- 
ship was that of creditor and debtor or creditor 
and agent for a disclosed principal, it is error to 
exclude evidence as to custom in the trade with 
respect to the relationship. Roach v. Pingbank . 83 

Interim Announcement of the Legislative Commis- 
sion to Study Improvement of the Law of Evidence 97 

It is error to admit in evidence photographs of the 
damage to the property which occurred at some 
date after the initiation of condemnation pro- 
ceedings unless it is claimed the condemnee com- 
mitted the waste to the damage of the condemnor 
after commencement of the action and this issue is 
raised by appropriate supplemental pleading and 
at the pretrial. Highway Authority v. Wood ‘ 121 

An expert witness may be cross examined as to 
statements in conflict with his testimony contained 
in relevant scientific works which were not relied 
on by him to support his opinion provided he 
admits the treatise is authoritative. Ruth v. Fen- 
chel .. ; - : bf a. 

Contents of recognized treatises are not admissible 
to bolster an expert witness’ opinion, and where 
admissible on cross examination of such witness, 
are admissible only to affect the weight of his 
opinion and not as substantive evidence. Ruth v. 


105 


Fenchel .. ote : ween aes ve 105 
Character evidence is to be considered by the jury 


along with all other evidence in the case and may 
be itself sufficient to raise a doubt as to defend- 
ant’s guilt; its consideration is not to be restricted 
to situations where there is already a doubt of 
guilt. State v. Siciliano eo ; i 
Testimony as to statements by decedent as to de- 
cedent’s family relationship with plaintiff are ad- 
missible to establish the relationship. Ashman v. 
Madigan et als ae sie : + ok S wbe 166 
Admission of record of conviction, over objection, 
after witness has admitted the conviction, is preju- 
dicial error where the record contains notation of 
post conviction events such as violation of parol 
and finding of contempt. Leonard v. Werger 194 
Evidence of the cost of repairs is evidential on the 
issue of the difference in value of goods before 
and after injury, which is the measure of dam- 
ages. Bransley v. Goodman .. .. .. xa Sa 
While a witness who admits conviction of a crime 
may be examined as to the nature of the crime, 
exclusion of such evidence is not necessarily 
tantamount to prejudicial error. Hornauer v. 
Error in the admission or rejection of evidence is 
no ground for reversal of an administrative de- 
termination unless it was prejudicial. Hornauer 
vs. A.B.C. ; ion gia Le 265 
The privilege given to newspapers and their em- 
ployees by N.J.S. 2A:81-10 not to disclose the 
source of any information published in the paper 
is waived if it is asserted the publication was 
made in good faith and an employee testifies he 
received the information in question from “a re- 
liable source” and then testifies as to the in- 
formation received. Brogan v. Passaic Daily News. 266 
Ordinarily a waiver of a privilege not to give testi- 
mony is not confined to the trial in which it is 
given but extends to a subsequent trial of the 
same case. Brogan v. Passaic Daily News ... . 266 


While a prior inconsistent signed statement of a wit- 
ness is not admissible in evidence unless the 
taker of the statement is produced and testifies 
to the making thereof, this does not bar cross 
examination as to the making of the statement, or, 
where the signature is admitted, as to the contents 
thereof, though the taker is not going to be pro- 
duced. Miller v. Henderson a .. 281 

A prior inconsistent signed statement of a party is 
admissible as an admission and may be offered 
in evidence without more. Miller v. Henderson 281 

An adversary holding an inconsistent signed state- 
ment of a party may cross examine as to the 
contents thereof without assuming any duty to 
produce the statement taker as a witness. Miller 
v. Henderson ss ye .. 281 

Photostatic copies of checks are at best secondary 
evidence and as such admissible in evidence only 
when the party offering them establishes that he 
has exhausted, in a reasonable degree, all the 
sources and means. accessible to him and which 
the nature of the case would naturally suggest 
for procuring the originals. Storm v. Hansen . 313 

Photostatic copies of checks are not admissible 
when the originals could have been subpoenaed. 
Storm v. Hansen . af ae 313 

In order to qualify to identify handwriting or a 
signature, a witness must have seen the person 
write or by correspondence and other business 
transactions with him, have obtained personal 
knowledge of the party's handwriting. Storm v. 
Hansen : pac As pak . weeks 

Notes given to the drawer of a check bearing the 
same date and for the same amount as the check 
are evidential to rebut the presumption that the 
check was given in payment of a debt of the 
drawer. Storm v. Hansen a sits .. 313 

Where a negotiable instrument is no longer in the 
possession of a party whose name appears thereon, 

a valid and intentional delivery by him is pre- 
sumed until the contrary is proved. Storm v. 
Hansen ete Oy es een ee ... 313 

While loss of business profits are not an element of 
recoverable damage separate from the market 
value of the lands condemned, evidence thereof 
is admissible on the question of the highest use 
of the lands, the inadaptability of the remaining 
land to the continuance of the prior use, and to aid 
the jury in determining between variant appraisal 
of the real estate experts. N. J. Hwy Authority 
v. Rue rae ee a LS 


107 


265 


349 


The price paid by the condemning authority by 
agreement for nearby lands is admissible as evi- 
dence of a comparable sale in the absence of a 
showing that the price included other elements of 
damages and was not a comparable sale. N. J. 
Hwy Authority v. Rue .. ... Bee : 349 

It is error to admit testimony as to value of lands by 
a farmer who is not a real estate expert and who 
is not shown to be acquainted with the value of 
farmland in the neighborhood. N. J. Hwy Author- 
ity v. Rue = tore .. 3849 

A real estate expert may under N.J.S. 2A:83-1 testify 
as to comparable sales on the basis of hearsay in- 
formation received from the brokers who pro- 
fessed knowledge thereof. N. J. Hwy Authority v. 
Rue Saat Meee ee fe 349 

Evidence by a mother that her nine year old daugh- 
ter had complained to her, after the event, is ad- 
missible where the charge is the defendant had 
taken the child into his closed bed-room, hugged 
and kissed her, and exposed himself. State v. 
Hintenberger .. : ae 399 

While in certain cases evidence as to a prompt com- 
plaint made by a violated female is admissible. 
the details of the complaint, other than those 
necessary to show its nature are not admissible. 
State v. Hintenberger ee Cae ee ei ae Me ; 399 

While as a general rule evidence of prior offenses is 
not admissible, testimony of similar incidents in- 
volving the same parties is admissible in cases 
of sexual abuse of an infant. State v. Hintenberger. 399 

The court may take judicial notice of a court record 
in a prior proceeding. In re Breckwoldt .. 399 

Evidence as to the hiring practice of an employer or 
in a trade is admissible where the claim is the 
employee was hired by the Union representative 
in New Jersey acting as representative of the out- 
of-state employer. Grogan v. Scully 422 

The determination of the qualification of a witness 
to testify as an expert is for the discretion of the 
trial court. State v. Campisi on! 423 

An analysis of the report of the Legislative Com- 
mission to study the improvement of the Law of 
Evidence, by Hamilton F. Kean ...... 469 


Evidence of changes and repairs made subsequent 
to an injury is not admissible to show negligence 
or an admission of negligence, though it may be 
admitted to establish control, or condition exist- 
ing at the iime of the accident, or affect credibility 
of a witness, or show another method was possible 
where these matters are in issue. Hansson v. 
Catalytic .. - ashe . 506 
Objection to admission of evidence of remedial 
measures on the ground it is irrelevant is suffi- 
cient to adequately apprise the court of the 
grounds of objection. Hansson v. Catalytic .. 506 
Court will take judicial notice that operation of a 
gasoline powered pump will give off carbon-mon- 
oxide gas, which is dangerous particularly when 
being generated in confined space with limited 
ventilation. Cafone and Spillane v. Spiniello and 
Nesto aia Weta sasns aes oe .. 506 
The question of remoteness of evidence to establish 
a particular point is for the discretion of the 
court. Cafone and Spillane v. Spiniello and Nesto. 506 
A written admission against interest is admissible as 
substantive evidence and the offeror need not 
have the maker of the statement testify to the 
contents orally. Cafone and Spillane v. Spiniello 
and Nesto aa ae .. 506 
Statements made by president of company, in active 
charge of work involved, in a police investigation 
of an accident occurring during the doing of the 
work are within the scope of his agency. Cafone 
and Spillane v. Spiniello and Nesto ; We: 506 
It is not necessary to admission of statements by 
agent that they be expressly authorized; it is suf- 
ficient if they are ordinary incidents of the posi- 
tion occupied by the agent. Cafone and Spillane v. 
Spiniello and Nesto ...... ; ae 506 


EXHUMATION 


R.S. 40:21-30.11 and 71 relating to exhumating of 
bodies by the county medical examiner on order 
of the court relate to exhumation for public pur- 
poses and furnish no basis for exhumation on an 
employer’s application to determine the cause of 
death. Sheffield v. McDonough 9 .. 469 

Power to order exhumation of bodies is in the 
equitable jurisdiction of our courts but will not 
be exercised in search of the cause of death unless 
it is clearly necessary and there is reasonable 
probability that it will establish the cause. Shef- 


field v. McDonough : 469 
FEDERAL LAW 
Recent Supreme Court Cases by U. S. Atty. Paul B. 
Walliams hee eee sy . 313 
Review of Supreme Court’s Work . 317, 329, 341, 


353, 365, 377, 389. 401, 413 


FEDERAL LIENS 


By virtue of 28 U.S.C.A. sec 2410 (c) the U.S. has 
one year from the date of a foreclosure sale to 
redeem property on which it had a junior lien 
which was cut off in the foreclosure. by tender- 
ing the amount necessary to redeem under our 
law from the foreclosing lienor. First Natl Bank 
v. Mac Garvie et als and USA .. i 458 

Absent statutory authority to the contrary, priority 
of federal and other liens is governed by the prin- 
ciple “first in time, first in right”. First Natl Bank 


v. Mac Garvie et als and U.S.A. 458 


FEDERAL PRACTICE 


Allow Third Party Action by Longshoreman After 


Compensation Award .._........ 233 


FEES 


The Chancery Division has no jurisdiction to allow 
fees to a receiver of a corporation or his counsel 
or accountant appointed by it, after a petition for 
reorganization of the corporation under Chap. X 
of the Bankruptcy Act has been approved by a 


federal court. Kaufman v. Freidus et als 251 


There is no authority for allowing fees to a muni- 
cipality which successfully attacks an equaliza- 
tion table resulting in a credit to another muni- 
cipality. Paterson v. Division of Tax Appeals and 
City of Passaic Bue nese Fhe aie Bee Ame 

Counsel fees to be allowed in foreclosure actions 
ard those fixed by R.R. 5:55-7(c) and a contractual 
agreement between the parties providing for 
greater fees in the event of foreclosure is no basis 
for an exception. Bank v. Markakos .. AE 

Minimum Fee Schedule—Bergen County Bar Asso- 
ciation Be oe fae Pk ; 

Minimum Fee Schedule—North Hudson Lawyers’ 
Club : sees 5 


FIREARMS 


One using a firearm is under a duty to exercise 
more than ordinary care to prevent injury to 
others. Davis v. Hellwig... ........ 

A police officer is legally unjustified in shooting a 
fleeing offender charged only with a misdemeanor 
or lessor offense and is civilly and criminally 
liable therefor. Davis v. Hellwig 

A police officer is only justified in shooting at a 
fleeing criminal if there is no other way to take 
him and he has committed a high misdemeanor. 
Davis v. Hellwig ......5. 2. scscsccsx were 

No exception to the rule of liability for negligent 
use of firearms is made in favor of a police offi- 
cer whose act of shooting causes harm to inno- 
cent bystanders. Davis v. Hellwig : 

A police officer who with knowledge of the prob- 
ability of the presence of pedestrians in a street 
shoots at a fleeing criminal without making ob- 
servations as to pedestrians other than that they 
are not in his direct line of fire, and thereby in- 
jures a pedestrian, has not complied with the 
standard of care in the use of firearms. Davis v 
Hellwig : ns yea eMeaae rele Ces 


FORECLOSURE 


Under R.S. 54:5-29 a tax sale certificate held by a 
municipality for more than 20 years before 1942 
became void at the expiration of the 20 years 
unless the municipality had entered into posses- 
sion of the lands within that term and a foreclo- 
sure of such a certificate in 1943 is ineffective. 


Where it is announced at foreclosure sale that the 
sale was to be “subject to the lien of unpaid taxes” 
the purchaser may not thereafter require the rent 
receiver who had been appointed during the 
pendency of the action to pay taxes accruing prior 
to or during his receivership though the pub- 
lished notices of the sale made no mention that it 
would be made subject to taxes. Lepore v. Ajam- 
ian & U.S.A. 


Counsel fees to be allowed in foreclosure actions 
are those fixed by R.R. 5:55-7(c) and a contractual 
agreement between the parties providing for 
greater fees in the event of foreclosure is no basis 
for an exception. Bank v. Markakos pes gece 

An action for deficiency after a foreclosure sale 
cannot be maintained against a person who was 
not a party in the foreclosure proceedings, R:S. 
2:65-2. Ledden v. Ehnes aes. 

A defendant named but not properly served in a 
foreclosure proceeding is not a party thereto 
within R.S. 2:65-2. Ledden v. Ehnes .. ma 

A bond and warrant of attorney for confession of 
judgment for a deficiency due on a mortgage bond 
is no substitute for the suit on the bond required 
by R.S. 2:65-2. Ledden v. Ehnes 

Legal consequences attaching to a right of redemp- 
tion and the method of foreclosure are governed 
by the law of the state where the property is 
located. First Natl Bank v. Mac Garvie et als and 
USA .. eee se a ; 

By virtue of 28 U.S.C.A. sec 2410 (c) the U.S. has 
one year from the date of a foreclosure sale to 
redeem property on which it had a junior lien 
which was cut off in the foreclosure, by tendering 
the amount necessary to redeem under our law 
from the foreclosing lienor. First Natl Bank v. 
MacGarvie et als and U.S.A. 


FRATERNAL ORGANIZATIONS 


Members of a fraternal organization are not liable in 
damages for malicious exclusion of an applicant 
or chapter from membership in the organization 
Trautwein v. Harbourt sire : a 

While the law grants remedies to one wrongfully 
expelled from a fraternal organization, there is no 
remedy for exclusion from admission into a vol- 
untary association no matter how arbitrary or 
unjust the exc usion. Trautwein v. Harbourt 


FRAUD 


In an action for fraud the court may allow one of 
two measures of damages depending on the dic- 
tates of justice in the particular case, that is, 
either such damages as will effect restitution and 
make the defrauded party whole, or such dam- 
ages as will give the defrauded party the benefit 
of the bargain he would have had if the repre- 
sentation were true but in either case the plaintiff 
must establish his damages so measured with 
reasonable certainty. Gardner v. Rosecliffe and 
Rosenthal Seiya Eee ne eke ena % 

An agent making a fraudulent representation is 
personally liable therefor though it is made in the 
scope of his employment. Gardner v. Rosecliffe 
and Rosenthal i ess 

A broker may maintain an action in deceit for dam- 
ages against an owner for misrepresenting his 
power to sell though the brokerage agreement was 
oral. Schlesinger v. Wilson reo 4 : 


GAMING 


A jingle contest, such as the jingle calendar contest 
here involved, in which the wiuners are selected 
in part by chance, is illegal. Lucky Calendar v. 
Cohen ans ; Sciam poe ia erie sed 

(Continued on next page) 
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Prize contests based on ability where the selection 
of winners is based on adequate standards made 
known to the contestants and sought to be com- 
plied with and used to select the winners by 
judges whose qualifications have reasonable rela- 
tion to the purpose to be achieved are not illegal, 
but where the selection is based in part on chance, 
it is illegal. Lucky Calendar v. Cohen .. 

Whether a game played with an instrument or ‘de- 
vice having one or more figures or numbers on it 
is one of skill or chance, it is within the inter- 
diction of N.J.S. 2A:-112-1 if it involves wagering 
on the outcome. Martell v. Lane and State of 
New Jersey 

Held, operation of game in which play er places dime 
on number in effort to win cigarettes from opera- 
tor of the game if player stops the device involved 
at the number selected but loses the dime if he 
doesn't is gambling and within the interdiction of 
N.J.S. 2A:112-1 though skill predominates in de- 
termining the result. Martell v. Lane and State of 
New Jersey - a 


GOVERNMENT 


The legislature has power by compact with another 
state approved by Congress to create a body 
corporate and politic with power to deal with 
conditions in both states and to issue subpoenas 
in and for both states, as a single separate entity. 
In re Waterfront Commission 

There is no violation of due process in subpoenaing 

a person from one state to appear in another if the 
person subpoenaed has recourse to the courts for 
a review of the legality thereof. In re Waterfront 
Commission 

In the absence of legislation to the ¢ contrary, a public 
officer who does not actually function as such and 
who performs no public service may not recover 
the emoluments of his office. Winne v. Bergen .. 

A prosecutor whose office is properly taken over by 
the Attorney General under N.J.S. 57:17A-5 and 
who performs no public services while the office is 
so operated, is not entitled to salary for the period 
he is so excluded. Winne v. Bergen 

The Small Business Administration by 
Schoen, Jr. .. 

Legislature Cannot ‘Enlarge Term of ‘An Executive 
or Administrative Officer 

Law Enforcement Council Held Legislative Body 
Under Legislature's Control ; 

Authority given by the legislature to a state agency 
“to sue and be sued” is a waiver of sovereign 
immunity from suits on torts, as well as in con- 
tract, involving breach of private duty. Taylor 
v. N. J. Highway Authority : we 

While condemning authority may not technically 
be a landlord after filing of declaration of taking 
and before acquiring actual title or possession, it 
is in such possession and control as to be under a 
duty to exercise reasonable care with reference 
to common stairways. Taylor v. N. J. sameasiiaae 
Authority ; 2% : 


Edward 


HABEAS CORPUS 


Error in the sentence is not ground for a discharge 
from imprisonment under habeas corpus but will 
form the basis of an application for resentence. 
State v. Rose 

Alleged error in joinder ‘of indictments for trial 
is reviewable on appeal and not by way of habeas 
corpus. State v. Novak .. 

A claim of double jeopardy in that two indictments 
were returned for but one offense should be pre- 
sented by motion to the indictments or as a de- 
fense or on appeal from conviction and is no basis 
for habeas corpus. State v. Novak 


HUSBAND AND WIFE 


Property settlement provisions in a separate main- 
tenance decree continue and are not terminated 
by a subsequent divorce decree unless dealt with 
in the divorce judgment to the contrary. Equit- 
able v. Kretzschmar et als ... 

Support provisions of a separate maintenance ‘decree 
are not merged or vacated by a subsequent decree 
of divorce alone where there is no alimony provi- 
sion in the divorce decree. Equitable v. Kretzsch- 
mar et als , 

Proposed Reconciliation Procedure and Rules 


IMMUNITY 


Authority given by the legislature to a state agency 
“to sue and be sued” is a waiver of sovereign 
immunity from suits on torts, as well as in con- 
tract, involving breach of private duty. Taylor v. 
N. J. Highway Authority : es 


IMPLIED GRANTS 


To establish an easement by implied grant the user 
or right claimed must have qualities of apparency 
and permanency. Pilar v. Lister 


INDEPENDENT CONTRACTOR 


The mere construction of a sidewalk is not the sort 
of work which necessarily gives rise to a peculiar 
risk of bodily harm so as to render an employer of 
an independent contractor retained to do the work 
liable unless he himself takes special sieieammeaa 
Reid v. Monmouth et als - 


INHERITANCE TAX 


Where decedent and her husband each created inter 
vivos trusts and sought to retain until death con- 
trol over the ultimate beneficiaries and each had 
control over the same amount of property trans- 
ferred until death, the property in the trust over 
which decedent had contro] is taxable under RS. 
54:34-1 as a transfer intended to take effect in 
Possession or enjoyment at or after death. New- 
berry v. Walsh ie ee os 

Application of “blockage rule” in appropriate cases 
in appraisement of shares of stock for inheritance 
tax purposes approved. Newberry v. Walsh 
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Issue of stepchildren are not within a category fixed 
by R.S. 54:34-2(a) and hence bequests to them are 
taxable at the 8% rate under R.S. 54:34-2(d). In 
re Hopkins a3 


INJUNCTION 


An injunction should not issue on the basis of mere 
apprehension that a contemplated structure will 
constitute a nuisance unless the structure is a 
nuisance per se. Priory v. Manasquan 

The Superior Court may, in an appropriate case, en- 
join executors from proceeding for the probate of 
a will in another state when probate action was 
first initiated here and the court acquired juris- 
diction over the issues sought to be raised in the 
foreign probate proceeding. Trustees of Princeton 
v. Trust Co. of N. J. et als ‘ 

N.J.S. 2A:15-51(e), the anti- injunction ‘law, ‘is no 
barrier to enjoining of picketing which threatens 
to undermine the constitutional protection given 
by Art 1 Sec 19. Independent et al v. Milk Drivers 
Local 680 et al .. 

The federal guarantees of ‘free speech do not bar in- 
junction against picketing, though peaceful, which 
seeks to coerce an employer into compelling his 
employees to join the picketing union or which is 
violative of a proper public policy of the state. 
Independent et al v. Milk Drivers Local 680 et al 

Where a group of persons in private employment 
have freely exercised their right to choose a bar- 
gaining agent, their action may not be undermined 
by picketing the sole object of which is economic 
duress to procure a change of representation. In- 
dependent et al v. Milk Drivers Local 680 et al 


INSANITY 


An application for commitment of a defendant under 
N.J.S. 30:4-29 as being then insane does not bar 
a subsequent application under N.J.S. 2A:163-2, 
in advance of trial on criminal charges, for a de- 
termination that defendant was insane at the time 
of the alleged crimes. State v. Stern 


INSURANCE 


Exclusion clauses are strictly construed against an 
insurer, especially if they are ambiguous. Boswell 
v. Travelers 

The words “use” and “care, custody and control” are 
inherently ambiguous when used in an exclusion- 
ary clause. Boswell v. Travelers 

Exclusion of property ‘‘used” by insured or in his 
“care, custody or control” did not exclude a heat 
exchange unit the tubes of which the insured was 
changing where the unit was not moved or put 
into operation by the insured at any time during 
the course of the work. Boswell v. Travelers .. 

Normally, a broker procuring a Policy in behalf of 
a fully disclosed principal assumes no responsi- 
bility for the premium, but he may pledge his 
own credit for payment by an express under- 
standing. Roach v. Pingbank 

An automobile liability policy issued subject to the 
provisions of the Financial Responsibility Law 
cannot be so limited in coverage as to exclude any 
of the coverages required by the law. Saffore v. 
Atlantic Casualty 

A limitation in an automobile liability policy subject 
to the Financial Responsibility Law which pur- 
ports to limit coverage to operation by the named 
insured, is ineffective to prevent recovery there- 
under when the automobile is involved in a col- 
lision while being operated by another with named 
insured’s consent. Saffore v. Atlantic Casualty 

Insurer not liable for water damage caused by seep- 
age. 

Reformation of an insurance policy will ‘be granted 
where there is mutual mistake or a mistake on 
the part of one party accompanied by fraud or 
inequitable conduct of the other party. Stamen v. 
Metropolitan 

Reformation granted to remove rider mistakenly at- 
tached providing for disability income payments 
where such benefits were not applied for and 
premiums therefor were never charged or paid. 
Stamen v. Metropolitan ~~... 

The financial responsibility law of the state in which 
the policy is issued applies, unless otherwise pro- 
vided in the policy, and not the financial respon- 
sibility law of our state though an accident occurs 
here. Buzzone v. Hartford 

Held, general provision in standard ‘form of auto 
liability policy that it shall comply with the pro- 
visions of the motor vehicle financial responsi- 
bility law of any state which shall be applicable, 
does not extend such coverage to comply with 
the laws of all states through which the vehicle 
may pass but is intended to encompass the law 
of and make the policy acceptable in any state 
where it might be issued. Buzzone v. Hartford 

Under New York financial responsibility law, a pol- 
icy is not within the scope of that act unless it 
has been certified to the Commissioner of Motor 
Vehicles of New York. Buzzone v. Hartford .. 


INTERNAL SECURITY 


The Correlation of Duties and Rights Under Our 
Constitution, by William F. Tompkins 


INTERROGATORIES 


For failure to disclose the names of witnesses in 
response to interrogatories the court can apply 
such sanctions as are just including refusal to per- 
mit unnamed witnesses to testify. Burke v. Cen- 
tral R.R. 


INVENTIONS 


Under the “shop right rule” an employer acquires 
an irrevocable but not exclusive right to use an 
invention of his employee, where the rule applies. 
Kinkade v. N. Y. Shipbuilding Corp. 

The “shop right rule” applies though the employee 
conceives the invention on his own time if he 
develops it during working hours with the aid of 
fellow employees and with the use of employer’s 
machinery and materials. Kinkade v. N. Y. Ship- 
building Corp. ere See nee 


338 


1956 Annual Index 


Page Seven 





JUDGES 


A Judge of the Superior Court can secure tenure 
under the third sentence of Art. XI, Sec. 4, Part 
I of the Constitution of 1947, only if he was, on 
Nov. 4, 1947, one of the judicial officers enum- 
erated in the paragraph. Lloyd v. Vermeulen 


>. N.J.S. 2A:15-49 disqualifying judges within pro- 
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hibited degrees of relationship to any party can 
be read to encompass relationship by affinity as 
well as sasaaiaaittind "7 blood. Wilson v. Green- 
acres wae eats 


JUDGMENTS 


A judgment on bond and warrant of attorney may 
be reopened at any time for proper cause and the 
courts will exercise their power to reopen such 
judgments on equitable grounds. Ehnes v. King 

When defendant’s affidavits sufficiently establish the 
possibility that the bond and warrant on which 
judgment was entered were forgeries or were 
procured by fraud, the judgment should be 
opened to permit the defendant her a in court. 
Ehnes v. King 

A judgment in a foreclosure action is res ‘ adjudicata 
as to the amount declared to be due on a bond and 
mortgage but not as to the liability of the obligor 
on the bond. Ehnes v. King 

Estoppel against attack on foreclosure decree does 
not bar attack on subsequent deficiency ee 
Ledden v. Ehnes Posie eee as 


JUDGMENTS BY CONFESSION 


A judgment by confession should not be entered 
under R.R. 4:57-2 except on a debt that has ma- 
tured and judgment so entered on an unmatured 
debt will be vacated on the motion of the judg- 
ment debtors. Friendly v. Foell . 

Where a judgment by confession is not rendered 
invalid either by fraud or otherwise but there is 
error in amount it is allowed to stand in the 
proper amount. Friendly v. Foell 

A bond and warrant of attorney for confession of 
judgment for a deficiency due on a mortgage bond 
is no substitute for the suit on the bond ne 
by R.S. 2:65-2. Ledden v. Ehnes me ; : 


JUDICIAL CONFERENCE 


Judicial Conference Committees .. 


JUDICIAL NOTICE 


The court may take judicial notice of a court record 
in a prior proceeding. In re Breckwoldt 

Court will take judicial notice that operation of a 
gasoline powered pump will give off carbon-mon- 
oxide gas, which is dangerous particularly when 
being generated in confined space with limited 
ventilation. Cafone and Spillane v. Spiniello and 
Nesto sted tia , ea 


JURIES 


While the court may not directly or indirectly take 
from the jury its prerogative of determining 
questions of fact, questions of law are for the 
court and where there is no dispute of material 
fact it is not error for the court to charge that a 
given operation amounts to gambling. State v. 
Schneiderman 

A charge that if the jury believes the game involved 
was operated in the manner demonstrated then as 
a matter of law it would constitute gambling does 
not violate the —_ of trial by jury. State v. 
Schneiderman a 


JURISDICTION 


County District Courts have jurisdiction in excess 
of $1000 in rent overcharge cases under N.J.S. 
2A:42-38. Friedman v. Podell 

The Chancery Division has parens patriae jurisdic- 
tion over children resident here though they be 
domiciliaries of a foreign country. Fantony v. 
Fantony 

The Juvenile and Domestic Relations Court has 
jurisdiction under the Uniform Reciprocal Sup- 
port Act to order a defendant father resident in 
this state to support his minor children resident in 
the initiating state, without regard to marital 
dereliction and though the marital domicile was 
in New Jersey and the children were removed 
from this state by the mother over his objection. 
Daly v. Daly 

A counterclaim or cross- -claim ‘may be filed against 
a non-resident plaintiff by a proper intervening 
or added party on any matter which is an out- 
reach or incident of the original proceeding or is 
substantially related to the original cause. Korff 
v.G. &G... 

Non-resident plaintiffs who voluntarily avail them- 
selves of our judicial facilities cannot deny the 
sufficiency of their contact for the purposes of 
related counterclaims and cross-claims filed and 
served under our rules of practice. Korff v. G. 
& G. mee ney - 

Under N.J.S. 3A:12-7 a foreign executor may be 
sued in our courts if an exemplified copy of his 
letters testamentary are filed with the clerk of 
the court either by the executor or the plaintiff, 
even after the action is instituted, at least where 
the executor is served in our state while here in 
a representative capacity. Farone v. Habel 

The real jurisdictional basis for suits against non- 
residents rests on the extent of the contact be- 
tween the non-resident and the state seeking to 
exercise jurisdiction over him. Farone v. Habel 

One who suffers an indirect or incidental injury, 
such as consequential loss of business, from an 
ordinance regulating the use of but not the manu- 
facture or sale of the commodity involved, has no 
standing to attack the ordinance. Walker, Inc. v. 
Stanhope ee ELE eee aaa 

(Continued on next page) 
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A person may attack the validity of an ordinance 
only if he has sustained or is in immediate danger 
of sustaining some direct injury as the result of 








its enforcement. Walker, Inc. v. Stanhope . 434 
The courts have no common law jurisdiction re- 
maining to order a Savings and Loan Association 
to furnish a member with the names and addresses 
of other members. DeFazio v. Haven Savings & 
Loan .. 458 
JURISPRUDENCE 
A View of the Italian Courts by C. Zachary Seltzer. 237 
Famous Firsts in Jersey Jurisprudence: An Ac- 
knowledgment of Indebtedness, by Hon. Arthur 
T. Vanderbilt 249 
Lawyers and Courts in ‘Austria ‘and West Germany, 
by C. Zachary Seltzer sins 277 
The French Legal System, by C. Zachary Seltzer 285 
Expedition of Civil Cases, by Alexander Holtzoff 385 
The Future of the Trial Lawyer, by Hon. David W. 
Peck oe 397 
Address by Justice “William J Brennan, Jr., before 
Constitutional Convention Ass’n. 517 
JUVENILE AND DOMESTIC RELATIONS COURTS 
Summary of Report of The New Jersey Supreme 
Court’s Committee 6 : eee ... 187 
LABOR 
“The Lawyer at the Bargaining Table” by Joseph 
S. Oberwager ; 9 


Severance pay provided for in a union contract is in 
a real sense remuneration. for service rendered 
during the period covered by the agreement and 
in the absence of indication of a contrary intent, 
is an earned benefit which once having accrued 
survives the termination of the contract. Owens 
v. Press Publishing . Paria 42 


The right to severance pay under a severance pay 
provision of a union contract, based on length of 
employment arises only during the subsistence of 
the contract and does not arise from or for em- 
ployment after the contract expired. Owens v. 
Press Publishing ‘ 42 


Where employer sells hide to seein ina re- 
leases employees who were working under a con- 
tract providing for severance pay, the employees 
are entitled to the severance pay benefits provided 
for though buyer agrees to endeavor to employ 
personnel of seller and employees suffered no loss 
of employment. Adams et al v. Jersey Central .. 65 

The Commissioner of Labor has the power under 
N.J.S. 34:11-47 as a supplementary regulation to a 
minimum wage order to establish overtime rates 
and fix the number of hours per week after which 
such rates shall become effective. Lane v. Holder- 
man ee : pac : a 

Whether and to what extent the Commissioner of 
Labor may fix overtime rates as to wages paid 
above the minimum rate not decided. Lane v. 
Holderman . 219 

N.J.S. 34:11-47 Contains sufficient standards to » guide 
the Commissioner in fixing overtime rates to sat- 
isfy constitutional requirements, to wit: they must 
safeguard the minimum fair wage standards es- 
tablished. Lane v. Holderman : ; 

There is support for the view that there is no gen- 
eral public policy against a requirement that em- 
ployers who work alongside employes with the 
tools of their trade must become union members 
and support the union at least to the extent their 
interests coincide, but the question is not here 
decided. Journeymen Barbers v. Pollino 


A union has the right to replevin and regain posses- 
sion of union shop cards from an employer when 
the union contract ends and is not renewed. 
Journeymen Barbers v. Pollino 434 


Art I See 19 of the Constitution guarantees the vit 
of persons in private as well as public employ- 
ment to designate bargaining representatives of 
their own choice. independent et al v. Milk 
Drivers Local 680 et a! i is 

N.J.S. 2A:15-51(e), the anti- -injunction law, is no 
barrier to enjoining of picketing which threatens 
to undermine the constitutional protection given 
by Art I Sec 19. erecoueaine et al v. Milk Drivers 
Local 680 et al 


Where a group of persons in tiene: caciideiantas 
have freely exercised their right to choose a bar- 
gaining agent, their action may not be under- 
mined by picketing the sole object of which is 
economic duress to procure a change of repre- 
sentation. Independent et al v. Milk Drivers Local 
680 et al 

The federal guarantees of free speech ‘do not bar 
injunction against picketing, though peaceful. 
which seeks to coerce an employer into compelling 
his employees to join the picketing union or which 
is violative of a proper public policy of the state. 
Independent et al v. Milk Drivers Local 680 et al. 
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LACHES 


Where a plaintiff sues to enjoin a clear violation of 
a zoning ordinance the doctrine of laches will not 
be strictly applied. Heagen et als v. Borough et als 482 

A plaintiff is not to be criticized for withholding 
legal action until there is no alternative. ee 
et als v. Borough et als .. 

Where, prior to any significant construction, there | is 
an attorney's letter protesting violation of the 
zoning ordinance, subsequent construction is at 
the owner's peril. Heagen et als v. Borough et als. 

The burden of proving laches is on him who asserts 
it. Heagen et als v. Borough et als ‘ 

To make out the defense of laches one must prove 
a delay which has been prejudicial to him and 
which unless explained and excused is unreason- 
able. Heagen et als v. Borough et als 

Generally laches is not imputed to one who had no 
knowledge of means of acquiring knowledge of 
the facts giving rise to his cause of action. Oaivedsr 
et als v. Borough et als P ss . 482 


LANDLORD & TENANT 


Covenant by tenant to make all necessary repairs is 
not as matter of law limited to such repairs as 
lessee deems necessary; its scope depends on in- 
tention of the parties. Dolid v. Leatherkraft .. 


Where there are repeated leaks in a water system 
under the control of the landlord, which are re- 
paired for the trier of the facts as to whether the 
landlord was negligent in failing to make an in- 
spection of the system in an effort to determine 
the defective condition causing the leaks. ene 
ley v. Goodman 

A landlord is under a duty to silos reasonable in- 
spection at proper times and of reasonable dili- 
gence in making repairs if such inspection dis- 
closes defective conditions in a water system un- 
der his control. Bransley v. Goodman 


The rentor’s lien for 6 months rent under NJS. 
2A:44-166 has priority over a chattel mortgage on 
the rentee’s machinery placed after the machinery 
was in the rented premises. Gibraltar v. Slapo .. 

N.J.S. 2A:44-166 does not violate due process re- 
quirements because of failure to require notice to 
chattel mortgagee of landlord's lien for rent fall- 
ing due subsequent to recording of chattel mort- 


gage. Gibraltar v. Slapo ; ac 

Where a landlord asserts he is entitled to retain 
security deposited by the tenant because of dam- 
ages done to the premises by the tenant, he can 
assert this as a defense to a suit by the tenant 
to recover the deposit by merely entering an ap- 
pearance but the better practice is to file an an- 
swer setting up the claim for damages. Hyman v. 
Linwood : : — 

On violation of a lease provision the landlord can 
retain only that portion of the security deposit 
necessary to compensate for the damages he actu- 
ally sustained. Hyman v. Linwood Ave tp 

A landlord cannot claim damages for extra cost 
incurred in redecorating because of painting done 
by the tenant where the landlord had consented 
to the tenant's painting the apartment. Hyman 
v. Linwood 

Damage done to walls and floors by removal of a 
room divider installed by the tenant is damage 
beyond “reasonable wéar’”. Hyman v. Linwood 

A landlord cannot retain rent paid in advance by a 
tenant and also rent received on a reletting by 
the landlord, whether the reletting was an agent 
of the tenant or on his own account. Hyman v. 
Linwood es 

Landlord held not liable ‘for water damages. 

A landlord is not under a duty to protect his tenant's s 
property from thieves; liability can be based only 
on a contractual obligation or on negligence con- 
stituting the proximate cause of the loss. McCap- 
pin v. Park te - 

While condemning authority may not technically 
be a landlord after filing of declaration of taking 
and before acquiring actual title or possession, it 
is in such possession and control as to be under 
a duty to exercise reasonable care with reference 
to common stairways. Taylor v. N. J. Highway 
Authority : rhe 


LEARNED TREATISES 


An expert witness may be cross examined as to 
statements in conflict with his testimony contained 
in relevant scientific works which were not relied 
on by him to support his opinion provided he ad- 
mits the treatise is authoritative. Ruth v. Fenchel. 

Contents of recognized treatises are not admissible 
to bolster an expert witness’ opinion, and where 
admissible on cross examination of such witness. 
are admissible only to affect the weight of his 


opinion and not as substantive evidence. Ruth 
v. Fenchel aoe ara 
LEASES 
Covenant by tenant to make all necessary repairs 


is not as matter of law limited to such repairs as 
lessee deems necessary; its scope depends on in- 
tention of the parties. Dolid v. Leatherkraft 

Painting and repairs of windows, floors and roof are 
not “structural repairs” within meaning of 
covenant obliging tenant to make all necessary 
repairs other than “structural repairs’. Dolid v. 
Leatherkraft 

An option of first refusal to purchase given to a 
lessee in a lease is a continuing option as long as 
the lease is in existence, and does not terminate 
until an offer to purchase which the lessee does 
not meet is actually accepted by the lessor Sand 
v. London : ne : : 

A transfer from a corporate lessor to another 
corporation owned and controlled by the same in- 
terests without regard to actual market value and 
made for tax and financial convenience, is not a 
sale within the contemplation of an option of first 
refusal given a lessee in a lease and does not 
affect the option. Sand v. London . 


LIBEL 


A retraction by a newspaper, to be sufficient in law 
under N.J.S. 2A:43-2, must be unequivocal, must 
include an expression of regret that plaintiff had 
been subjected to an unwarranted libel in the 
questioned article and must be published within 
a reasonable time after demand with equal space 
and notoriety. Brogan v. Passaic Daily News 

The privilege given to newspapers and their em- 
ployees by N.J.S. 2A:81-10 not to disclose the 
source of any information published in the paper 
is waived if it is asserted the publication was 
made in good faith and an employee testifies he 
received the information in question from “a re- 
liable source” and then testifies as to the informa- 
tion received. Brogan v. Passaic Daily News 


LIENS 


The rentor’s lien for 6 months rent under N.J.S. 
2A:44-166 has priority over a chattel mortgage on 
the rentee’s machinery placed after the machinery 
was in the rented premises. Gibraltar v. Slapo 
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N.J.S. 2A:44-166 does not violate due process re- 
quirements because of failure to require notice to 
chattel mortgagee of landlord's lien for rent fall- 
ing due subsequent to recording of chattel mort- 
gage. Gibraltar v. Slapo .. 

The lien of the U.S. for unpaid taxes under Sections 
3670, 3671 and 3672, attaches only to “property and 
rights to property” belonging to the indebted 
taxpayer and rights of the U.S. thereunder do not 
extend beyond and can rise no higher than those 
of the taxpayer. Damato v. Leone and U.S.A. 

A federal lien against a contractor cannot attach to 
the balance remaining due under a construction 
contract when the contractor has not substantially 
performed the contract. Damato v. Leone and 
U.S.A. 


LIMITATIONS 


Tolling of statute of limitations applies where de- 
fendant is non-resident though he never lived in 
the State and though he could be served through 
Motor Vehicle Dept. Blackmon v. Govern 

An indictment charging murder without specifying 
the degree charges an offense “punishable with 
death” within the a of N.J.S. 2A:159-2. State 
v. Brown 

Conviction and sentenc ce for 2nd degree murder on 
an indictment charging murder without specifica- 
tion of degree is within the provision of N.JS. 
2A:159-2 excluding from its limitation offenses 
punishable with death. State v. Brown 

Operation and effect of the 20, 30 _ 60 year stat- 
utes of limitations, N.J.S. 2A:14-6, 7. 30 and 31 re- 

viewed. Braue et als v. Fleck ___......... 

The 20. 30 and 60 year statutes apply to di fferent 
subjects neither of which conflicts with the other 
and both are open to defendant so that if either 
suits his case he may avail himself of it though the 
other is not available to him on the facts. Braue et 
als v. Fleck .. 

A plaintiff may rely on the 20 year statute to quiet 
his title in an action to quiet title. Braue et als 
v. Fleck ; : : 

Under the 30 and. 60 year ‘statute, ‘the period con- 
tinues to run during disability of a claimant but 
if the disability exists when the period runs out 
he is allowed 5 years after removal of the dis- 
ability within which to assert his claim. Braue 
et als v. Fleck 

Under the 20 year statute the running of the period 
is tolled during disability and claim is not barred 
until 20 years after the disability period. Braue et 
als v. Fleck aie nen bit Ot 

A conveyance cut by co- -tenants wit thout one joining 
in amounts to a disseizin of such non joiner and 
in such a situation the 20 year statute applies. 
Braue et als v. Fleck , ; 


MALICIOUS INJURY 


Members of a fraternal organization are not liable 
in damages for malicious exclusion of an applicant 
or chapter from membership in the organization. 
Trautwein v. Harbourt 

While the law grants remedies to one wrongfully 
expelled from a fraternal organization, there is 
no remedy for exclusion from admission into a 
voluntary association no matter how arbitrary or 
unjust the exclusion. Trautwein v. Harbourt 


MALPRACTICE 


The Hospital and The Patient. Some current Legal 
Problems, by Israel Packel : 


MASTER AND SERVANT 


It is the right of control which is necessary to the 
employment relation and not its actual exercise. 
Mahoney et al v. Nitroform 2 

An unemancipated infant can recover damages 
against his father’s employer for injuries suffered 
through the negligence of her father while he was 
pursuing his employment. Radelicki v. Travis 

Under the “shop right rule’ an employer acquires 
an irrevocable but not exclusive right to use an 
invention of his employee, where the rule applies 
Kinkade v. N.Y. Shipbuilding Corp. ; 

The “shop right rule’ applies though the employee 
conceives the invention on his own time if he 
develops it during working hours with the aid of 
fellow employees and with the use of employer's 
machinery and materials. Kinkade v. N.Y. Ship- 
building Corp. , 

The provision of the Statute. of Frauds requiri: 
contracts not to be performed within one year to 
be in writing does not apply to an oral agreement 
of employnent where the employee has fully 
performed his duties leaving only the employer's 


promise of remuneration. Edwards v. Wyckoft 
MILITARY LAW 
A Brief Summary of a New Law, by 


System of 
David W. Hanis .. 55 Gh : 


MILK CONTROL 


The Director of the Office of Milk Industry is author- 
ized to deny a dealer's license where the appli- 
cant is guilty of an act which may demoralize the 
price structure of milk or interfere with an ample 
supply thereof. In re Welsh etc. : 

Dealer's license properly denied to a producer's co- 
operative fostered and brought into existence by a 
dealer. and under management of the dealer, for 
the purpose of establishing a source of milk to the 
dealer in avoidance of minimum producer price 
controls. In re Welsh etc. See 


MORTGAGES 


An action for deficiency after a foreclosure sale 
cannot be maintained against a person who was 
not a party in the foreclosure proceedings, RS. 
2:65-2. Ledden v. Ehnes 

A defendant named but not properly served | in a 
foreclosure proceeding is not a party thereto with- 
in R.S. 2:65-2. Ledden v. Ehnes : 
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MOTOR VEHICLES 


The exclusion in N.J.S.A. 39:4-88(2) of vehicles “in 
preparation for a left turn”, permits an entry on 
the inside lane only at a reasonable distance prior 
to the point at which the operator knows, not 
merely guesses that he is going to reach such a 
turn. State v. Frankel we 


MUNICIPAL COURTS 


A summons which fulfills the fundamental function 
of notifying the defendant to appear in court to 
answer a complaint made against him on a day 
and time therein mentioned is adequate to confer 
jurisdiction over the person though not in the 
form adopted by R.R. 8:1-2. State v. Bierilo 


MUNICIPAL LAW 


A valid restriction against use of lands sold by a 
municipality and imposed by the municipality 
can only be removed or modified by proceeding 
under N.J.S. 40:60-51.5 in the event of a change 
of conditions. Gerber v. Springfield 

A municipality may under N.J.S. 40:60-26(d) subject 
lands sold by it to restrictive covenant that no 
building will be erected thereon where the lands 
are law. subject to flooding and have poor drain- 
age and where to fill the lands would deflect 
water to the damage of dwellings in proximity 
thereto. Gerber v. Springfield 

License fees imposed by a municipality on lawful 
business must be related to the cost of regulation 
and can only exceed the regulatory overhead 
within reasonable limits. Gilbert v. Irvington 

In determining the reasonableness of a license fee 
items to be considered are the increased cost of 
the regulation to the municipality, the proportion- 
ate share left to the business after the tax, and a 
comparison with other license fees imposed. Gil- 
bert v. Irvington Sees 

Held, license fee of $100. on coin-operated milk 
vending machines is here unreasonable. discrim- 
inatory and confiscatory and hence invalid. Gilbert 
v. Irvington : ‘ 

The power conferred by RS 40: 107- 1 (84) on a city 
council to hire employees may not be delegated 
Barkus v. Sadloch athe : a ; 

Hiring of a municipal employee by the mayor 
though invalid at its inception, may be ratified 
by the City Council by its approval of payrolls 
bearing such employee’s name, and in such case 
the employee is a de facto employee. Barkus v 
Sadloch 

Abandonment of lands dedicated toa public use ‘does 
not result from mere non-user; there must be an 
affirmative act. Priory v. Manasquan .. 

The public cannot by prescription, user or " other- 
wise acquire an easement for street purposes in 


lands dedicated as a beachfront. Priory v. Mana- 
squan ae 

The doctrine of adverse possession does not run 
against the state or its subdivisions. Priory v 
Manasquan : $3 or 

A municipality may dedicate municipal lands for 


particular purposes, such as streets, by conduct 
of the responsible governing authorities mani- 
festing such intent though no formal dedication 
was made. Koch v. Seaside Heights et als 

Any taxpayer may maintain an action to vindicate 
the public right to honest and faithful service of 
its public officials and when such action is brought 
in good faith he may maintain it to a finality and 
have judgment not only by way of declaration of 
legality of the acts complained of but also for 
complete nullification of the illegal transaction in 
all its outbranches, including such injunctions as 
are necessary to effect such extirpation. Koch v 
Seaside Heights et als : Wika Rie 

An act by a municipality rendering a place one of 
danger to human safety is active wrongdoing. 
Latzoni v. Garfield and N.Y.S. & W.R.R 

While the wisdom of distinction between public and 
proprietary functions in the field of municipal 
tort liability is doubtful, it is firmly embedded in 
our law and controlling on the Appellate Divi- 
sion and inferior courts. Cloyes v. Delaware et al 

Operation by a municipality of a self-liquidating 
sewage disposal plant. financed by rental charges 
to those using it. is a proprietary function in the 
operation of which the municipality is liable for 
ordinary negligence. Cloyes v. Delaware et al 

Held on facts. municipality properly denied permit 


to plaintiffs to remove soil from their lands. 
Wulster v. Upper Saddle River 

Tort Liability of Municipalities Reviewed 

A municipality has power to impose any restric- 


tions on the use of land which it sells or as to the 
type and size of buildings to be erected thereon. 
Vaccaro v. Asbury Park Enterprises eet an 

The conditions and restrictions attaching to lands 
sold by a municipality are those stated in the 
notice of sale and not those allegedly intended or 
understood by the city fathers. Vaccaro v. Asbury 
Park Enterprises 

A municipality has no power to waive restrictions 
or conditions on the use of lands which it has 
imposed in the sale thereof. Vaccaro v. Asbury 
Park Enterprises shots 

A person may attack the validity of an ordinance 
only if he has sustained or is in immediate danger 
of sustaining some direct injury as the result of 
its enforcement. Walker, Inc. v. Stanhope 

One who suffers an indirect or incidental injury. 
such as consequential loss of business, from an 
ordinance regulating the use of but not the manu- 
facture or sale of the commodity involved, has no 
Standing to attack the ordinance. Walker. Inc. v 
Stanhope gs 

A public officer. such as a Borough Councilman, as- 
sumes the same fiduciary relationship toward the 
citizens of his community as a trustee bears to 
his cestui. Aldom v. Roseland ; 

A quasi judicial action of a municipal body is ren- 
dered voidable by the voting participation of a 
member thereof who is at the time subject to a 
private interest which is at variance with the 
meatal performance of his duty. Aldom v. Rose- 
and sian arche 
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Participation in hearing on and vote for change of 
zoning ordinance by a councilman who is em- 
ployee of one seeking the change and benefiting 
most by it renders the council's action void though 
his vote was not necessary to effect the change. 


Held, on facts here, it was error to hold as a matter 
of law that plaintiff standing 30 feet beyond first 
base and 15 feet from foul line assumed risk of 
being hit by bat which slipped from hands of 
batter. Mason v. Munning Co. et als .. 

A supplier of propane gas is under a duty to exer- 
cise reasonable care to sufficiently odorize the gas 
to give effective warning on its escape. Raab v. 
Protane et als 

To establish liability on a supplier of propane gas 
for negligent failure to sufficiently odorize it, it is 
not necessary to establish that the supplier had 
used a lesser degree of odorization than that re- 
quired by the regulations. Raab v. Protane et als 

A parent's contributory negligence in the operation 
of his car cannot be imputed to his child merely 
because of the parent-child or driver-passenger 
relationship. Maccia v. Tynes ales 

Where causation is sufficiently covered by the 
charge. it is proper for the court also to charge 
that plaintiff is barred if his negligence con- 
tributed “in any degree” to the accident. Maccia 
v. Tynes Se ; Pe 

A proper instruction in a left turn auto accident 
case need merely refer to the standard of reason- 
able care under the circumstances. Maccia v. 
Tynes 

A driver making a left turn at a corner “must seek 
an opportune time and use a high degree of care 
if there is no traffic light or policeman at the 
corner, but if there is, the duty merely is to use 
proper care to avoid accidents. Maccia v. Tynes 

Owner of lands who builds cyclone fence around his 
property with sharp ends and barbed wire On top 
and so maintains it knowing and permitting chil- 
dren to play in and on its property and to climb 
on the fence. is liable under attractive nuisance 


doctrine where child in climbing fence, slips and 

gashes her hand on the sharp barbs. Diglio v. 

Jersey Central we 
An unemancipated infant can recover damages 


against his father’s employer for injuries suffered 
through the negligence of her father while he was 
pursuing his employment. Radelicki v. Travis 

One who negligently repairs an automobile at the 
request of the owner may be liable to a third per- 
son who is injured or damaged as a proximate 
consequence of such negligence. Zierer v. Daniels 
et al 

One who repairs a chattel is bound to use reason- 
able care not to cause injury or damage to one 
whose person or property may reasonably be ex- 
pected to be endangered by the use of the chattel 
after the repair. Zierer v. Daniels et al ; 

Acceptance by the owner of work of a contractor or 
mechanic done negligently does not discharge the 
liability of the contractor or mechanic to a 3rd 
party unless the owner of the defect or 
could have discovered it in the exercise of reason- 
able care. Zierer v. Daniels et al 

One using a firearm is under a duty to exercise more 
than ordinary care to prevent injury to others. 
Davis v. Hellwig <a tied 

A police officer is only justified in shooting at a flee- 
ing criminal if there is no other way to take him 
and he has committed a high misdemeanor. Davis 
v. Hellwig 

A police officer is ‘enaiiy unjus stified in shendina a 
fleeing offender charged only with a misdemeanor 
or lesser offense and is civilly and criminally 
liable therefor. Davis v. Hellwig 

A police officer who with knowledge of the sislaien 
bility of the presence of pedestrians in a street 
shoots at a fleeing criminal without making ob- 
servations as to pedestrians other than that they 
are not in his direct line of fire. and thereby 
injures a pedestrian, has not complied with the 
standard of care in the use of firearms. Davis v. 
Hellwig : 

No exception to the vais - liability r= negligent 
use of firearms is made in favor of a police officer 
whose act of shooting causes harm to innocent 
bystanders. Davis v. Hellwig 

A charitable organization is immune from liability 
in negligence to injured persons who are benefi- 
ciaries of its benefactions but does not have such 
immunity when the injured persons are strangers 
thereto. Lindroth v. Christ Hospital 
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Aldom v. Roseland .. . 483 
Whenever a substantial question is raised as to the 
disinterestedness of one of several Officials sitting 
in a matter and the others can take care of it, 
the official in question ought to withdraw. Aldom 
v. Roseland ae F ™~483 - 
A subversion of the policy of the bidding laws is 
subject to judicial review and judicial remedy 
though there was no corrupt motive. Asbury Park 
Press v. Asbury Park. et al ae , 505 
The absence of a bona fide endeavor to fulfill the 
purpose of the bidding laws may not escape judi- 
cial cognizance under the guise of business judg- 
ment. Asbury Park Press v. Asbury Park, et al 505 
The purpose of the bidding laws is to encourage 
competition and municipal action taken contrary 
to or in violation of that purpose may be set aside. 
Asbury Park Press v. Asbury Park. et al 505 
NEGLIGENCE 
Doctrine of assumption of risk discussed and ex- 
plained. Mason v. Munning Co. et als ; 1 
Generally a person will not be deemed to have as- 
sumed a risk unless he actually appreciated it or 
unless an ordinary prudent person in his position 
and with his experience would have appreciated 
it. Mason v. Munning Co. et als 1 
Patrons of places of amusement assume the risk of 
obvious dangers and ordinary dangers normally 
attendant on such a place. Mason v. Munning Co. 
et als ' ; dus are webs 1 
An action cannot be dismissed on the ground of 
assumption of risk unless the requisite elements 
have been clearly and conclusively established. 
Mason v. Munning Co. et als 1 
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A physician on the hospital's staff; and using ‘the 
hospital's operating room and other facilities for 
his patients and patients of the hospital is not a 
beneficiary of the hospital's benefactions but a 
“stranger” to whom the hosptal’s immunity from 
liability for negligent injury does not apply. 
Lindroth v. Christ Hospital ne be 

Address on Comparative Negligence 

Where a passenger in an auto has solicited the ride 
and the driver merely acquiesced the passenger 
is a licensee to whom the driver owes no duty 
except to abstain from acts wilfully injurious. 
Lippman v. Ostrum 

Request to eliminate distinction between liability to 
invitees and licensees in autos rejected and held 
a matter for the law making authority not the 
courts. Lippman v. Ostrum .. ea : 

A master is not liable under the doctrine of 
respondeat superior for injuries to a passenger in 
an auto operated by his agent unless there was an 
invitation to the passenger by the master or by the 
agent acting within his authority, though the 
mishap occurs within the scope of the employ- 
ment. Lippman v. Ostrum 

A R. R. may be liable in negligence where it fails 
to erect a barrier at the side of its right of way 
knowing that a street has been paved up to the 
right of way. Latzoni v. Garfield and N.Y.S. & 
WHRRENSD ila basolateral) Od, geerahae eae ee 

A R. R. owes a duty of reasonable care to the trav- 
eling public to protect them from hazards recog- 
nizable by the R. R. Latzoni v. Garfield and N.Y.S. 
& W.R.R. 

An act by a neaetaiilitee snatintiand a piace one of 
danger to human safety is active wrongdoing. 
Latzoni v. Garfield and N.Y.S. & W.R.R. —e 

While the wisdom of distinction between public 
and proprietary functions in the field of municipal 
tort liability is doubtful. it is firmly embedded in 
our law and controlling on the Appellate Division 
and inferior courts. Cloyes v. Delaware et al 

Operation by a municipality of a self-liquidating 
sewage disposal plant. financed by rental charges 
to those using it, is a proprietary function in the 
operation of which the municipality is liable for 
ordinary negligence. Cloyes v. Delaware et al 

Contributory negligence of the surviving next-of- 
kin of a decedent is not imputable to the decedent 
and will not defeat an action under the Death Act. 
Cloyes v. Delaware et al : 

Where plaintiff in negligence action seeks to. im- 
pose liability on a defendant for breach of duty 
as bailor, burden is on plaintiff to establish bail- 
ment. Bratka v. Breyer et als .. 

In negligence action for breach of duty of bailor 
burden is on plaintiff to establish bailor failed to 
use reasonable care to see to it that the chattel 
was reasonably fit for the use for which it was 
intended when it was bailed or failed to give 
warnings of danger which he knew of with re- 
spect to its use or to make reasonable inspection 
of it to ascertain defects or dangerous conditions. 
Bratka v. Breyer et als eo 

For actionable negligence there must be established 
both a duty and a breach thereof. Bratka v. Brey- 
er et als 

When plaintiff with ‘knowledge of the existence of 
a risk or danger of injury if proper precautionary 
measures are not taken voluntarily fails to take 
such measure he is guilty of contributory negli- 
gence or assumption of risk as a matter of law. 
Bratka v. Breyer et als 

Proof that a foreign substance was innocuous does 
not as a matter of law establish that there was no 
causal relation between it and ailments which 
followed, especially where the ailment followed 
in close proximity the absorbing of the drink 
containing the foreign substance and there is evi- 
dence the incident could cause a nervous con- 
dition producing the ailments. Sheenan v. Coca- 
Cola - hobieae os : 

Query whether the ailments involved are so ab- 
normal a response to the circumstances as to 
render them not actionable. Sheenan v. Coca-Cola 

Query whether emanations from a foreign substance 
absorbed in the form of a bitter taste, is sufficient 
physical contact or injury to support recovery for 
ailments mentally induced by the incident. Sheen- 
an v. Coca-Cola ; : 

While contributory negligence and assumption of 
risk are customarily questions of fact for the jury, 
where the requisite elements of assumption of 
risk appear conclusively, the case should not be 
submitted to the jury. Mergel v. Colgate 

An employee assumes all risks which are ordinarily 
incidental to his employment as well as those 
dangers which are plain and obvious to a person 
of ordinary understanding and judgment. — 
v. Colgate ; : 

The duty owed by an owner of premises to em- 
ployees of an independent contractor to supply a 
safe place for them to work does not extend to 
dangers which are as obvious to others as to the 
person in control. Mergel v. Colgate . 

The term “natural” as used with reference to dam- 
ages in negligence actions imports such as might 
reasonably have been foreseen, such as occur in 
the ordinary course of things. Mergel v. Colgate . 

It is error for the court to charge in a negligence 
action that plaintiff must establish by “clear and 
convincing” evidence or “with reasonable certain- 
ty” that the injuries claimed were the result of 
the accident. Botta v. Brunner .. 

While in a negligence action the plaintiff is not re- 
quired to prove with certainty that defendant’s act 
caused her damage, the evidence must be such as 
to justify an inference of probability as dis- 
tinguished from mere possibility. McCappin v 
Park ea ES ; 

Held. showing that key to apartment was found 
migsing from keyboard after money was found 
missing from apartment held not sufficient proof 
of proximate causation between the placing of the 
key on the keyboard and the theft. haaaeeris Vv. 
Park 
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The mere construction of a sidewalk is not the sort 
of work which necessarily gives rise to a peculiar 
risk of bodily harm so as to render an employer 
of an independent contractor retained to do the 
work liable unless he himself takes special pre- 
cautions. Reid v. Monmouth et als ‘ . 447 

While condemning authority may not technically be 
a landlord after filing of declaration of taking and 
before acquiring actual title or possession, it is 
in such possession and control as to be under a 
duty to exercise reasonable care with reference to 
common stairways. Taylor v. N. J. eeu 
Authority 459 

Order by Superior Court granting ‘leave to sue Di- 
rector of Motor Vehicles in alleged hit and run 
case is not res adjudicated as to existence of a 
hit and run driver nor as to existence of a cause 
of action. Giles v. Direc'or and Murray v. Director 494 

The deferment provisions of sec. 5 of the Act, now 
N.J.S. 39:6-65, for filing of notice of intention by 
an incapacitated person, apply to an injured party 
or his personal representative in hit and run cases 
as well as in cases against known tortfeasors. Giles 
v. Director and Murray v. Director 

Sec. 5 of the Unsatisfied Claim and Judgment Fund 
Act does not provide for tacking periods of ca- 
pacity and the disability deferment applies in full 
wherever the incapacity occurred within 30 days 
of the accident. Giles v. Director and Murray v. 
Director 

The wrong that aperiis. life is a wrong not only to 

~ the imperiled victim but also to any rescuer who 
has not acted wantonly. Cafone and Spillane v. 
Spiniello and Nesto : : ‘ 


494 


494 


506 


NEGOTIABLE INSTRUMENTS 


Notes given to the drawer of a check bearing the 
same date and for the same amount as the check 
are evidential to rebut the presumption that the 
check was given in payment of a debt of the 
drawer. Storm v. Hansen a 

Where a negotiable instrument is no ) longer in the 
possession of a party whose name appears thereo, 
a valid and intentional delivery by him is prv- 
sumed until the contrary is proved. Storm v. 
Hansen ahs areas Se 


313 


313 
NEWSPAPERS 


A retraction by a newspaper, to be sufficient in law 
under N.J.S. 2A:43-2, must be unequivocal, must 
include an expression of regret that plaintiff had 
been subjected to an unwarranted libel in the 
questioned article and must be published within 
a reasonable time after demand with equal space 
and notoriety. Brogan v. Passaic Daily News . 266 

The privilege given to newspapers and their em- 
ployees by N.J.S. 2A:81-10 not to disclose the 
source of any information published in the paper 
is waived if it is asserted the publication was 
made in good faith and an employee testifies he 
received the information in question from “a re- 
liable source” and then testifies as to the informa- 
tion received. Brogan v. Passaic Daily News 266 


NEW TRIAL 


The granting of a new trial is in the discretion of 
the trial court but it is no reflection on the trial 
court for an appellate court te conclude there was 
error in the exercise of the discretion and there 
will be no hesitancy to do so in a case where 
reason requires. Somerville v. General = 

Where the jury has settled the issue o° liability 
fairly on sufficient evidence but there has been 
error in the determination of damages, the court 
should confine the new trial to the issue of dam- 
ages and not award a new trial in toto. Somer- 
ville v. General 

A new alibi offered as newly discovered ‘evidence 
in substitution for an alibi advanced at the trial 
is a particularly unreliable form of proof and its 
recanting nature adversely affects its status as 
newly discovered evidence. State v. Richter 

To entitle a defendant to a new trial on the ground 
of newly discovered evidence he must show the 
evidence is (1) material to the issue and not 
merely cumulative or impeaching (2) could not 
have been discovered before trial by the exercise 
of due diligence, and (3) would probably change 
the result. State v. Richter .. : 

Held, motion for new trial on ground of new ly dis- 
covered alibi, made 11 months after trial at which 
another alibi was asserted, properly denied. State 
v. Richter ‘ 

The admeasurement of compensable damages for 
personal injuries is, within reasonable limits, for 
the jury. Lindroth v. Christ Hospital .. 

An appellate court will not interfere with the ‘trial 
courts denial of a new trial on the ground the 
verdict was excessive unless there is an irre- 
sistible inference that there was a manifest denial 
of justice. Lindroth v. Christ Hospital 
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217 


NOTICE OF INTENTION 


While N.J.S. 2A°44-72 requires that a notice of in- 
tention be “signed” by or on behalf of the person 
for whose benefit it is filed, it does not require 
that the inal be enmant Loizeaux v. 
Davis 5 

Ordinarily, and in the case of notice of intention, 
a statutory requirement for signing is satisfied 
if the signature be typed, stamped or printed with 
the intent that such act constitute a _ signing. 
Loizeaux v. Davis ... 297 

Typed name of corporation held sufficient signing of 
notice of intention in instant case. Loizeaux v. 


297 


Davis a oe 297 
The signature on a notice of intention may be 
amended or added to under N.J.S. 2A:44-73 if the 
amendment can “be justly made’. Loizeaux v. 
Davis res pare 297 
NUISANCE 


A comfort station is not a nuisance per se. Priory 
v. Manasquan ee hee 


A nuisance per se is one which is a nuisance at all 
times and under all circumstances, regardless of 
location or surroundings. Priory v. Manasquan 

An injunction should not issue on the basis of mere 
apprehension that a contemplated structure will 
constityte a nuisance unless the structure is a 
nuisance per se. Priory v. Manasquan : 


75 


75 


OBSCENITY 


The test as to obscenity is whether the dominant 
note of the presentation is erotic allurement tend- 
ing to excite lustful and lecherous desire, dirt for 
dirt’s sake only, smut and inartistic filth, with no 
evident purpose but to counsel or invite to vice 
or voluptuousness. State v. Kohler, et al .. 289 


OFFICERS 


In the absence of legislation to the contrary, a public 
officer who does not actually function as such and 
who performs no public service may not recover 
the emoluments of his office. Winne v. Bergen .. 

A prosecutor whose office is properly taken over by 
the Attorney General under N.J.S. 57:17A-5 and 
who performs no public services while the office 
is so operated, is not entitled to salary for the 
period he is so excluded. Winne v. Bergen .... 


106 


106 


OPTIONS 


An option of first refusal to purchase given to a 
lessee in a lease is a continuing option as long as 
the lease is in existence, and coes not terminate 
until an offer to purchase which the lessee does 
not meet is actually accepted by the lessor. Sand 
v. London ; ei 

A transfer from a corporate lessor to another 
corporation owned and controlled by the same 
interests without regard to actual market value 
and made for tax and financial convenience, is 
not a sale within the contemplation of an option 
of first refusal given a lessee in a lease and does 
not affect the option. Sand v. London ‘ 

An option to purchase property when the owners no 
longer desire to use or occupy same, does not 
violate the Statute of Wills as a transfer effective 
on death as it is not keyed to death of the owners, 
this being only one oi the occurrences which 
could make it operative. East Orange v. Gilchrist 

Option providing that when owners no longer desire 
to use and occupy property they shall notify op- 
tionee and optionee shall then have 3 months to 
exercise option to purchase, does not make notice 
a condition precedent to enforceability of the op- 
tion but merely an obligation of the owners. East 
Orange v. Gilchrist a ee 3 

Option to purchase granted. ‘to become effective 
when owners no longer desire to use the prop- 
erty is not invalid for lapse of time between grant 
and occurrence of condition or because of appre- 
ciation of the property in the interval. East Or- 
ange v. Gilchrist : eek: 


122 


122 


351 


PARENT AND CHILD 


A parent's contributory negligence in the operation 
of his car cannot be imputed to his child merely 
because of the parent-child or driver-passenger 
relationship. Maccia v. Tynes 

Parent's claim for loss of services and medical ex- 
penses of his injured infant son is not derivative 
but independent of the child’s rights and is barred 
by parent's ne negligence. Maccia v. 
Tynes... arias ‘ 43 

An unemancipated infant can recover damages 
against his father’s employer for injuries suffered 
through the negligence of her father while he was 
pursuing his employment. Radelicki v. Travis 

The Juvenile and Domestic Relations Court has jur- 
isdiction under the Uniform Reciprocal Support 
Act to order a defendant father resident in this 
state to support his minor children resident in the 
initiating state, without regard to marital dere- 
liction and though the marital domicile was in 
New Jersey and the children were removed from 
this state by the mother over his objection. weasel 
v. Daly ‘ ‘ 


43 


82 


209 


PARTIES 


One who suffers an indirect or incidental injury, 
such as consequential loss of business, from an 
ordinance regulating the use of but not the manu- 
facture or sale of the commodity involved, has 
no standing to attack the ordinance. Walker, Inc. 
v. Stanhope ... 2 

A person may attack the validity of an ordinance 
only if he has sustained or is in immediate danger 
of sustaining some direct injury as the result of 
its enforcement. Walker, Inc. v. Stanhope 

Authority given by the legislature to a state agency 
“to sue ai.d be sued” is a waiver of sovereign 
immunity from suits on torts, as well as in con- 
tract, involving breach of private duty. Taylor v. 
N. J. Highway Authority e oa 


434 


PARTNERSHIP 


The filing of a trade name certificate signed by two 
or more persons constitutes a representation by 
each signer “in a public manner” that he is a part- 
ner in the firm, within N.J.S. 42:1-16. West Side 
v. Gascoigne and Jackson 

N.J.S. 42:1-16 does not create an exclusive estoppel 
in favor of a creditor against an alleged partner 
who signed a trade name certificate; if the credi- 
tor knows that there is in fact no general partner- 
ship or is aware of facts which call for inquiry as 
to whether there is or is not a general partner- 
ship and he fails to make such inquiry, the statute 
does not bar denial of the sipinans West Side 
v. Gascoigne and Jackson ae 98 


PATERNITY PROCEEDINGS 


The mother or other person in custody of an illegiti- 
mate child may appeal to the County Court from 
an adverse determination of a municipal court in 
a filiation proceeding filed by her against the 
putative father under ee 16. Leonard v. 


Werger 194 


PERFORMANCE 


A provision in a contract making time of the es- 


sence may later be waived by the conduct of the 
parties. Finn v. Glick : 493 F 
Held, notice here demanding performance in 34 | 
days was unreasonable and was not adequate to 
apprise other party it was a notice making time 
of the essence. Finn v. Glick ee iene Se 493 Ge 
A notice making time of the essence must give such 
time as bears a reasonable relation to the time 
elapsed between that originally fixed for perform- Di. 
ance and the time the notice is given. Finn v. 
Glick < 493 : 
Where a provision in a contract making time of the I 
essence has been waived by the conduct of the ] 
parties, either party may again make time of the Fa 
essence by giving reasonable notice to that effect 
to the other. Finn v. Glick ......... ae 493 A 
\ 
PLEADING 1 
I 
Where plaintiff seeks to avoid, on the ground of Iss 
fraud, the effect of a release pleaded by de- 
fendant plaintiff must under R.R. 4:7-1 file a re- s 
ply setting up such claim of avoidance. McDermott \ 
v. Botwick 25 All 
When a request for admissions relates to the ‘genu- ‘ ] 
iness of a document, a copy thereof must be t 
served with the demand unless it has already been j 
furnished. McDermott v. Botwick 25 I 
An answer to a request for admissions must ‘be R.F 
under oath and if not answered directly must f 
set forth in detail the reasons why the party t 
could not truthfully admit or deny the facts spe- v 
cified. McDermott v. Botwick ; 25 Al 
A complaint for violation of a zoning ordinance t 
which does not allege the character or zone of s 
the premises under the ordinance is fatally de- a 
fective. Belleville v. Kiernan 98 e 
An appeal to the County Court from a conviction in Aft 
a municipal court does not under Rule 3:10-10(b) Oo 
cure a deficiency in the complaint but merely n 
confers consent to amendment by the County Wh 
Court curing the defect, and in the absence of is 
such amendment the complaint remains defective. R 
Belleville v. Kiernan a 98 g 
The defense of the Statute of Frauds ‘should be set m 
forth affirmatively and this requirement of R.R. The 
4:8-3 should not be relaxed except when its en- fe) 
forcement would be inconsistent with substan- fs) 
tial justice. Edwards v. Wyckoff ... 434 tl 
Inconsistent counts or claims, whether factual - or NY 
legal, such as a claim on an express contract and Exe 
in quantum meruit may be pleaded and asserted Wh 
in the alternative, without election. ee Vv. r 
Solomon 459 Cc 
Where claims for inconsistent remedies based on the si 
same facts are asserted, election must be made at Ir 
the close of proofs. Shapiro v. Solomon : 459 Sho 
ar 
POLICEMEN Ince 
No exception to the rule of liability for negligent a 
use of firearms is made in favor of a police offi- i 
cer whose act of shooting causes harm to innocent Si 
bystanders. Davis v. Hellwig ..... 167 Whi 
A police officer is only justified in shooting at a Sa 
fleeing criminal if there is no other way to take th 
him and he has committed a high misdemeanor. \ 
Davis v. Hellwig .. 167 
A police officer is legally unjustified in shooting a PRET 
fleeing offender charged only with a misdemeanor Chie 
or lesser offense and is civilly and criminally li- ris 
able therefor. Davis v. Hellwig 167 
A police officer who with knowledge of ‘the prob- 
ability of the presence of pedestrians in a street PRIVI 
shoots at a fleeing criminal without making ob- 
servations as to pedestrians other than that they t Test 
are not in his direct line of fire, and thereby in- ju 
jures a pedestrian, has not complied with the th 
standard of care in the use of firearms. Davis th 
v. Hellwig = 16T oe 
Ans' 
POLICE POWER ea 
The police power extends beyond health, morals and re 
safety and comprehends the duty to protect the se 
well being and tranquility of a community. Gun- 
daker et als v. Gassert et als - 518 prog 
Legislation which treats all persons within. a class 
reasonably selected for legislation in a like man- The 
ner satisfies the mandates of the state and federal on 
constitutions. Gundaker et als v. Gassert et als 518 of 
The wisdom of and means selected for enforcing the thi 
police power are not subject to court interference Miz 
and the court should uphold legislation unless Whe 
there is no room for doubt that it violates consti- gi 
tutional provisions. Gundaker et als v. Gassert 4:5 
et als”. 518 to 
The public policy of this state is ‘against all worldly Vv. 
employment on Sunday except works of charity Seve 
and necessity and it is not for the court to question pr 
statutes to effectuate that policy as long as there ) ale 
is any reasonable basis therefor. Gundaker et als tos 
v. Gassertetals...... 518 wi 
Held, c 253 and 254 of L 1955 requiring closing of Tr 
new and used car dealers on Sundays is a valid 
exercise of the police power. Gundaker et als v. 
Gassert et als .. partie ash sae + +42 088 9 PROM 
Whil 
PRACTICE rec 
The court has authority to suppress a defense and act 
enter a default judgment under R.R. 4:27-4 for as 
failure to answer interrogatories but will ordin- tin 
arily give the party a second opportunity to an- Pa’ 
swer before doing so. Interchemical v. Uncas . 74 Held 
Held, order suppressing defense and entering de- mi. 
fault judgment for failure to answer interroga- mi 
tories was proper. Interchemical v. Uncas 74 of 
Where default judgment is entered damages may be key 
proven in accordance with R.R. 4:45-2(b) to Pai 
secure final judgment. Interchemical v. Uncas 74 
R.R. 4:4-1 which directs the issuance of summons PUBLI 
within 10 days after the filing of complaint does : 
not go to jurisdiction over the subject matter or | Wher 
person but non-compliance may be a basis for i abl 
dismissal of the complaint in the direction of the use 
court. Byrd v. Ontario .. eS enor ie ity 
(Continued on next — ser 
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or grant piecemeal disposition of controversies 
and to seek to raise and have determined in one 


legitimate business simply because it disseminates - 
REFORMATION 


information which may possibly be used by some 


493 € — all = _— so that there can be complete for illegal purposes, it may refuse service where 
resolution of the entire controversy without mul- the business is designed to serve such persons. : : : oe 
tiplicity of suits. Vacca v. Stika 194 Paterson Publishing v. N. J. Bell Telephone 177 ee 
493 Generally all matters in controversy between par- part of one party accompanied by fraud or in- 
ties. whether legal or equitable, should be raised REAL PROPERTY equitable conduct of the other party. Stamen 
in a single action. Hochberg v. Freehold nee 201 v. Metropolitan 298 
a i = lack of prosecution is improper where A plaintiff may rely on the 20 year statute to quiet ~W Reformation granted to remove noes sadeteheuly 
failure to prosecute more diligently is because of his title in an action to quiet title. Braue et als attached providing for disability income payments 
493 Oo taste —_ action the — = which v. Fleck ae . 470 where such benefits were not applied for and 
-_ hol r the former suit moot. Hochberg v. The possessor's liability for ennnes one by the premiums therefor were never charged or _— 
Free - ee gre 201 expulsion of surface waters is to be governed by Stamen v. Metropolitan : ... 298 
shoe Jersey ieapenane ed Hon. A. _ the “reasonable use” rule which is that each . 
. possessor is legally privileged to make a reason- RELEASE 
493 A — ee not be entered on an i issue able use of his land though the flow of surface 
Ww y lg as gen on a motion dur- waters is altered thereby and causes same harm Agreement settling claim with one of two joint 
ing ” — ~ not been established by com- a to others, but incurs liability when his harmful tortfeasors which contemplates that the claim may 
Bseingp a arber v. Hohl - ; 267 interference with the flow is unreasonable. Arm- be pursued against the other tortfeasor is not a 
= ~ bit -agglheah siey = the pretrial order strong et al v. Francis Corp 26 “release” which discharges all the tortfeasors. 
é 3 ie ng emg aeeg tried by con- Statement of Yonadi case to non- liability ei sur- Klotz v. Lee and Breisch .. 89 
sent or without objection by the parties’. Barber 
y. Hohl renee 267 face water damage overruled. Armstrong et al v. 
25 All matters in controversy, whether equitable or Pieioagon — liabl 26 RENT CONTROL 
legal in nature, should, where possible, be de- e eveloper liable Son greatly ine surtace , ee 
termined by the court whi P : ; water flow with resutling damage to adjoining Rent Control Rules and Regulations a 
i t which first properly obtains J Limit f 1 vear’s lawf ry for 
jurisdiction over the subject matter. Stamen v. property caused by developer's improvements in OS A ee ae 
25 Metropolitan 298 tract and correctly ordered to do work necessary rent agp —_ ba eo a in the 
RE d0bb-S dines Hot require a trancier of an sctio to abate the damage. Armstrong et al v. Francis aggregate where complaint pleads overcharges as 
from the Law Division to the Pees tes Corp. a mises 26 Z — a ne - oe cela ™ 
though the only issues remaining on contro- A municipality may under N.J.S. 40:60-26(d) sub- The limitation of 1 year’s lawful rent on recovery is 
versy are equitable. Stamen v. Metropolitan _ 298 ject lands sold by it to restrictive covenant that an action under N.J.S. 2A:42-38 for treble damages 
25 A recital in an order that the matter was heard in no building will be erected thereon where the for rent overcharge applies to each monthly over- 
the presence of X as “attorney for” a party, con- lands are law, subject to flooding and have poor charge separately where the complaint sets forth 
stitutes presumptive proof of such representation drainage and where to fill the lands would de- each rent overpayment as a separate count and 
and is not overcome by hearsay proof to the con- flect water to the damage of dwellings in prox- not to the entire period in the wensenaiin Pried- 
98 trary. Romano v. Maglio .. 375 imity thereto. Gerber v. Springfield 33 man v. Podell a a 
A party seeking to set aside an order has the burden A valid restriction against use of lands sold by a County District Courts have jurisdiction in excess of 
of —_— facts enrtaeting the relief. Ro- municipality and imposed by the municipality can a Poy Pe naeigiigge cases under N.JS. ™ 
mano v. Maglio 375 only be removed or modified by proceeding under CES Leaem ee me renee 
Where a matter is properly heard on motion, notice N.J.S. 40:60-51.5 in the event of a change of con- Registration of premises as a rooming house after 
is given to the attorneys for the parties under ditions. Gerber v. Springfield 33 prior apartment registration does not make room- 
” pring ig 1s age and notice need not be Where lands are sold with reference to a map on ing house registration or maximum prevail where 
2 Seaeee a Ma; = ies under R.R. 4:4-4 and 5. Ro- which lots and streets are delineated there is a the rooms were rented as an apartment unit. 
Bho 375 dedication of such streets to the public and a sub- Burton v. Maratta 234 
The — of bringing on issues before the court sequent vacation of such streets does not take Renting of apartment furnished uta not oulteaiion 
- oe — after judgment in certain classes away or impair the rights of an abutting owner rent charge in excess of maximum set by regis- 
of equitable cases by reserving leave to do so at therein. Highway Holding v. Yara 243 tration for apartment unfurnished until the maxi- 
434 the foot of the judgment is approved. Romano v. : : mum is adjusted or new maxi tablished 
: Maglio 375 The right of way over a dedicated street by other susie Galen «See aximum establishe Sa 
Expedition of Civil Cases, by Alexander Holtzoff . 385 owners of lots on the map by which the street ii _ . 
Where a record of a prior proceeding needed in a was dedicated does not constitute a cloud on the 
matter before a trial court is before the Supreme oni te waging the lands 20 dedicated unless REORGANIZATION 
459 Guat. 6 maiten 46 veennd the wecend tee Gee the vacation or closing of the dedicated street AE ii Soe 
shia ox ie lee Count ceoult be weed would leave the others without access to another The Chancery Division has no jurisdiction to allow 
in te Sacienetn e. 980 dedicated or actual street. Highway Holding v. fees to a receiver of a corporation or his counsel 
459 Should Presentence Reports Be Shown to Defend  -. ee - = FES et ee 
ante 409 Damages for a eo of tee obligation of lateral Pie signa under ya sgh? = ag ta 
oeeisie . aoe ; as been approved by a fe court. Kauf- 
Inconsistent counts or claims, whether factual or tly = — measurable by the dim- eee Weather at ys ae “ 251 
legal, such as a claim on an express contract and +. teh} of the value of lands affected. Barber 
in quantum meruit may be pleaded and asserted “. . 267 
in the alternative. without election. Shapiro v. 7 is no — for injury to inne on RES ADJUDICATA 
Bsaa ss Solomon 459 ands cause y removal of lateral support un- : ? — P : : 
167 Where claims for inconsistent remedies based on the less the removal has been done negligently. Bar- bape eat ted “ ae ye ee ns 
same facts are asserted, election must be made at ber v. Hohl . , .. 267 pi cere yy roe snerstn poate in 
the close of proofs. Shapiro v. Solomon ... 459 A title is marketable only if there is a reasonable robbery of B at ‘same time and place, though 
167 pongo —— a bo not be called into question identity was in issue in first trial and defense in 
PRETRIALS SO as subject the purchaser to the hazard of each is same alibi. State v. Hoag 195 
rational litigation. Javna v. Fredericks, Inc. 337 
Chief Justice Urges Settlement Discussions At Pre- The general rule. in equity, is that a restrictive 
: trinte ‘SB 433 ; F 7a 5 RIPARIAN RIGHTS 
167 s covenant made by a grantee as to the use of the 
lands binds the grantee’s successors in title who The doctrine to be applied to cases of pollution of 
PRIVILEGE take with notice. though at law it be deemed to waters running in fixed courses is the “reason- 
; . ’ ; be personal. Javna v. Fredericks, Inc. 337 able use” doctrine which is that each riparian 
— - eas igo _ ngs ein ve 2 A covenant intended to bind only the grantee is owner is entitled to make such beneficial use of 
Judicial proceedin nd having some relation personal and does not run with the land. Javna the waters as he sees fit provided only that it does 
oe i ygcsned pit ing _ pe Pa vgn v. Fredericks, Inc. 337 not unreasonably interfere with beneficial uses 
e basis of a slander action though motivated by Covenant by of oth ipari ; ; th t jury bein 
naples : grantee to commence to erect dwell- ot CRDOE ELPATI CWREES, TP Cours OF ee g 
167 malice or ill-will. Greenberg v. Ackerman 290 ings on lands renders title to part of the lands the arbiter as to what is unreasonable. Westville _ 
Answers to questions propounded by counsel and unmarketable for factory use. Javna v.s Freder- v. Whitney 151 
not — to, gringo or in — of icks. Inc. be 337 Discharge of properly treated sewage efflue nt into 
one o e issues On trial are as a matter of law ( a stream does not per se constitute an unreason- 
relevant and will not form the basis for a sub- —— “ - USCA co ay oS able use nor realy Bove constitute introduction 
4 5 statics tates Gekineees <. Ackeowen 290 one year from the date of a foreclosure sale to eee : ae : g 
equen : redeem property on which it had a junior lien of a “noisome substance” into the stream. West- 
wa which was cut off in the foreclosure, by tendering ville v. Whitney ie 
PROCESS the amount necessary to redeem under our law 
itt from the foreclosing lienor. First Natl B 
— — <= bee ee — the --. Mac Garvie et als a USA . sadinitaaail 458 SUL 
i iona udgme er asses . asks eliminati i “vy Case . 
518 : 2 . vee seg pera A conveyance cut by co-tenants without one join- Mayne sake eenenien “ Wier Com eg = 
5 of equitable cases by reserving leave to do so at - ; , 5 
ing in amounts to a disseizin of such n Draft of Model Rules of Court for Disciplinary Pro 
the foot of the judgment is scahimeal Romano v. : eess of such non joiner ceedings. 49 
Maglio 375 Se 8 Se ee Se eee ee euiee Report of The Supreme Court's Committee on Rules. 105 
; Braue et al iv 
Where a matter is properly pone on motion, notice U rs wee Fo apse = Supreme Court Rules Committee Recommendations. 113 
given to the attorneys for the parties under R.R. pga Geta eg eA er mi the period Additional Proposed Rule Amendments. . . 193 
P 4:5-2(a) is sufficient and notice need not be given is he pe uring = rong = aa is not barred New Rules and Amendments. ; 253 
518 to the parties under R.R. 4:4-4 and 5. Romano eyed . Fisch after the disability period. Braue on Proposed Reconciliation Procedure and Rules 493 
v. Maglio : 375 , its me Ses 
Service of process ssutniaitn an executor poe Under the 30 and 60 year statute, the period con- SALES 
proceeding with foreign probate may be properly tinues to run during disability of a claimant but 
made on the clerk of the court where the execu- if the disability exists when the period runs out Where the buyer is, within the contemplation of 
518 tor has filed a power of attorney in accordance he is allowed 5 years after removal of the disa- the seller, buying for resale. the buyer’s loss of 
with N.J.S. 3A:12-14. Trustees of Princeton v. bility within which to assert his claim. Braue et profits on account of breach of the seller’s war- 
Trust Co. of N. J. et als 471 als v. Fleck 470 ranty as well as any damages which the buyer 
Operation and effect of the 20. 30 ai 60 year re may be obligated to pay his vendee as a result 
PR si utes of limitations, N.J.S. 2A:14-6. 7, 30 and 31 thereof, whether actually paid or established or 
518 OXIMATE CAUSE reviewed. Braue et als v. Fleck 470 not, may be considered by the jury in assessing 
While in a negligence action the plaintiff is not The 20, 30 and 60 year statutes apply to , different damages. Somerville v. General 83 
required to prove with certainty that defendant's subjects neither of which conflicts with the other When a buyer relies solely on his own inspection 
act caused her damage, the evidence must be such and both are open to defendant so that if either and tests in selecting the items purchased there 
as to justify an inference of probability as dis- suits his case he may avail himself of it though is no implied warranty by the dealer-seller and 
tinguished from mere anette. Matanpie v. the other is not available to him on the facts. it makes no difference that there were latent de- 
Park ... 423 Braue et als v. Fleck ee . 470 fects. Somerville v. General xiean 83 
74 Held, showing thet ne to onatena was found 
missing from keyboard after money was found REDEMPTION SAVINGS AND LOANS 
missing from apartment held not sufficient proof ; 
74 of proximate causation between the placing of the By virtue of 28 U.S.C.A. sec. 2410 (c) the U.S. has The Savings and Loan Act of 1946 controls the 
key on the vaeanie and the theft. eee v. one year from the date of a foreclosure sale to operation and administration of Savings and 
bs Park f 423 redeem property on which it had a junior lien Loan Associations and the rights of members 
74 which was cut off in the foreclosure, by tendering thereof; it repeals the common law relating to 
PUBLIC UTILITIES the amount necessary to redeem under our law such associations. DeFazio v. Haven Savings & . 
from the foreclosing lienor. First Natl Bank v. Loan 458 
Where a telephone company knows or has reason- MacGarvie et als and USA .. . 458 The ‘courts rane no common law jurisdiction re- 
able cause to believe that its service is being Legal consequences attaching to a right of redemp- maining to order a Savings and Loan Association 
, used in aid of bookmaking or other illegal activ- tion and the method of foreclosure are governed to furnish a member with the names and addresses 
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SEDUCTION 


The right of action of a parent for damages for 
seduction of his adult daughter has been effec- 
tively abolished by the Heart Balm Act. Magier- 
owski v. Buckley , 

R.S. 9:1-1 and the decision in . Blackman Vv. ‘Ties have 
no application to an action by a parent for seduc- 
tion of his adult daughter. Magierowski v. Buckley 
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22 


SEPARATE MAINTENANCCE 


An isolated incident of physical violence due in 
part to provocation by the wife does not con- 
stitute extreme cruelty. Eldredge v. Eldredge 

While ordinarily a wife who le.ves her huband for 
less cause than a legal matii.nonial offense is not 
entitled to separate maintenance, she will be 
entitled thereto if the separation was at his in- 
sistence or with his consent. Eldredge v. Eldredge 

Mere passivity by a husband whose wife left him 
for less cause than a legal matrimonial offense 
does not constitute such consent to the separation 
as will entitle her to separate maintenance. Eld- 
redge v. Eldredge 

Property settlement provisions in + | separate main- 
tenance decree continue and are not terminated 
by a subsequent divorce decree unless dealt with 
in the divorce judgment to the contrary. Equitable 
v. Kretzschmar et als ; 

Support provisions of a separate maintenance ‘decree 
are not merged or vacated by a subsequent decree 
of divorce alone where there is no alimony pro- 
vision in the divorce decree. Equitable v. Kretz- 
schmar et als oe : Sone ig 
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90 


SHERIFF'S SALES 


Where it is announced at foreclosure sale that the 
sale was to be “subject to the lien of unpaid taxes” 
the purchaser may not thereafter require the 
rent receiver who had been appointed during the 
pendency of the action to pay taxes accruing prior 
to or during his receivership though the pu - 
lished notices of the sale made no mention that it 
would be made subject to taxes. Lepore v. Ajam- 
ian & U.S.A. os : : 


SIGNATURE 


The signature on a notice of intention may be 
amended or added to under N.J.S. 2A:44-73 if the 
amendment can “be justly made”. Loizeaux v. 
Davis , ; 

Typed name of corporation held sufficient signing 
of notice of intention in instant case. Loizeaux 
v. Davis ert ete . 

While N.J.S. 2A:44-72 requires that a notice of in- 
tention be “signed” by or on behalf of the person 
for whose benefit it is filed, it does not require 
that the signature be holographic. Loizeaux v. 
Davis me aera : : 297 

Ordinarily, and in the case of notice of intention, a 
statutory requirement for signing is satisfied if the 
signature be typed, stamped or printed with the 
intent that such act constitute a signing. Loizeaux 
v. Davis 


SLANDER 


Testimony of a witness given in the course of a 
judicial proceeding and having some relation 
thereto is absolutely privileged and will not form 
the basis of a slander action though motivated by 
mal‘ce or ill-will. Greenberg v. Ackerman 

Answers to regia propounded by counsel and 
noi objected to, relating to or in explanation of 
one of the issues on trial are as a matter of law 
relevant and will not form the basis for a sub- 


sequent slander action. Greenberg v. Ackerman 290 


SPECIFIC PERFORMANCE 


The Chancery Division has power to enforce an 
agreement of adoption and will do so though 
there is no direct evidence of such agreement if 
the statements and conduct of the adopting par- 
ents are such as to furnish clear and satisfactory 
proof that there must have been such an agree- 


ment. Ashman v. Madigan et als . 166 


STATUTE OF FRAUDS 


The provision in the Statute of Frauds barring re- 
covery on oral agreements not to be performed 
within one year does not apply to agreements 
having no fixed term and possibly performable 
within the year though performance within that 
time may be unlikely. Loeb v. Pasbjerg & Co. . 250 

The provision of the Statute of Frauds requiring 
contracts not to be performed within one year to 
be in writing does not apply to an oral agree- 
ment of employment where the employee has 
fully performed his duties leaving only the em- 
ployer’s promise of remuneration. Edward v. 
Wyckoff : aye Se iseawie Dace 

R.S. 25:1-9 requires a writing in every situation 
where the person engaging the broker has a legal 
or equitable interest in the property to be mar- 
keted. Schlesinger v. Wilson ; 

A tenant by the entirety is an “owner” within the 
meaning of that term as used in RS. 25:1-9. 
Schlesinger v. Wilson : 

Fraud or misrepresentation by the owner not. re- 
lating to the requirement of a writing under RSS. 
25:1-9 is insufficient to remove the bar of the 
statute against recovery on an oral agreement. 
Schlesinger v. Wilson ; 


470 


470 


STATUTES 


Changes in language made by a revision will not 
be deemed to have effected changes in substance 
unless it is clear or beyond a reasonable doubt 
that such was the purpose. State v. Kohler, et al 

Where there is no ambiguity or uncertainty in a 
statute there is no room for judicial construction 
as to presumed legislative intent. In re Hopkins 


Contemporaneous and practical constructions are 
admissible to aid in ascertaining the true sense 
and meaning of a provision but cannot overturn 
the true meaning as it was understood and fairly 
expressed Lloyd v. Vermeulen 

The meédning of an enactment is not shad Mi its 
strict letter but rather by the sense and meaning 
fairly deducible from the context. Lloyd v. Ver- 
meulen 

In construing cons stitutional one statutory provisions 
resort may freely be had to the pertinent con- 
stitutional and legislative history for aid in as- 
certaining the true sense and meaning of the 
language used. Lloyd v. Vermeulen 

Repeals by implication are not favored and a spe- 
cific repealer is evidence that no repeals by im- 
plication were intended. Swede v. Clifton 

If a change in the common law is to be effectuated 
by statute, the legislative intent to do so must be 
clear and plain. DeFazio v. Haven Savings & Loan 

Federal revenue statutes are not to be construed as 
subject to state limitation unless the language or 
necessary implication makes its application de- 
pendent on state law. First Natl Bank v. Mac 
Garvie et als and U.S.A. 


The sense of a law is to be sabia icone its sinus. 
the nature of the subject matter, the contextual 
setting, and the statutes in pari materia and the 
import of a particular word or phrase is con- 
bg accoraingly. Giles v. Director and Murray 

Director 

The police power extends bey ond health, morals and 
safety and comprehends the duty to protect the 
well being and tranquility of a community. Gun- 
daker et als v. Gassert et als ..... 

Legislation which treats all persons within a class 
reasonably selected for legislation in a like man- 
ner satisfies the mandates of the state and federal 
constitutions. Gundaker et als v. Gassert et als 

The wisdom of and means selected for enforcing 
the police power are not subject to court inter- 
ference and the court should uphold legislation 
unless there is no room for doubt that it violates 
constitutional provisions. Gundaker et als v. Gas- 
sert et als 

The public policy of this state is ‘against all ‘worldly 
employment on Sunday except works of charity 
and necessity and it is not for the court to question 
statutes to effectuate that policy as long as there 
is any reasonable basis therefor. Gundaker et als 

- Gassert et als 

Held, ce 253 and 254 of L 1955 requiring closing of 
new and used car dealers on Sundays is a valid 
exercise of the police power. Gundaker et als v. 
Gassert et als ee 


SUBPOENAS 


An order denying a motion to quash a subpoena is 
interlocutory and not appealable as of right 
whether the subpoena be to a party or non-party 
witness in judicial or administrative proceedings 
Re: Penn R. R. Pe 

The Waterfront Commission has power to subpoena 
a witness from New Jersey to testify at a hear- 
ing before it in New York. In re Waterfront Com- 
mission : 

The legislature has power by ‘compact with another 
state approved by Congress to create a body cor- 
porate and politic with power to de al with con- 
ditions in both states and to issue subpoenas in 
and for both states, as a single separate entity. 
In re Waterfront Commission 

There is no violation of due process in sub poenaing 
a person from one state to appear in another if 
the person subpoenaed has recourse to the courts 
for a review of the legality thereof. In re Water- 
front Commission 


SUMMARY JUDGMENT 


Where the affidavits in opposition to a motion for 
summary judgment raise a conflict as to a material 
fact or a reasonable doubt as to the existence of 
such fact, the motion cannot be granted though 
the court is skeptical as to the veracity of the 
affidavits. McDermott v. Botwick : 

On a motion for summary judgment the court is 
critical of the moving party’s papers, not those 
in opposition. Monmouth v. Indemnity 

Summary judgment should not be granted in ad- 
vance of discovery proceedings sought by de- 
fendant where defendant has no knowledge of the 
true facts and needs discovery to ascertain the 
facts necessary to justify any opposition. Mon- 
mouth v. Indemnity i ; ss 


SUMMONS 


A summons which fulfills the fundamental func- 
tion of notifying the defendant to appear in court 
to answer a complaint made against him on a day 
and time therein mentioned is adequate to confer 
jurisdiction over the person though not in the 
form adopted by R.R. 8:1-2. State v. Bierilo 


SUNDAY LAWS 


Held, c 253 and 254 of L 1955 requiring closing of 
new and used car dealers on Sundays is a valid 
exercise of the police power. Gundaker et als v. 
Gassert et als ax 

The public policy of this state. is against all worldly 
employment on Sunday except works of charity 
and necessity and it is not for the court to ques- 
tion statutes to effectuate that policy as long as 
there is any reasonable basis therefor. Gundaker 
et als v. Gassert et als . 


SURETIES 


A surety who guarantees the debits of a principal is 
not bound by a default judgment obtained against 
the principal in an action in which the surety was 
not a party unless the surety by its bond or con- 
tract expressly agreed to be liable for judgments 
against the principal. Monmouth v. Indemnity 

The limit of a surety’s liability is that fixed by its 
bond or contract. Monmouth v. Indemnity 
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TAXATION 


An assessment for improvements completed between 
Jan. 1 and October 1 of the tax year but not added 
to the tax rolls under the procedure and within 
the time limited by the Added Assessments Law 
becomes an omitted assessment which may be 
added under the procedure and within the time 
fixed by the Omitted Assessments Law. In Re 
N. Y. State Realty & Terminal Co. 

Further Victories for Buy-and-Sell Agreements, by 
Harold Kamens and William A. Ancier ... : 
The practice of referring appeals to the Division of 
Tax Appeals to a two member panel for hearing 
and report as provided by N.J.S. 54:2-18 and 
adoption of that report as the basis of the Divi- 
sion’s judgment does not violate due process 


though the litigants are afforded no opportunity. 


to controvert the report before the full Division 
and though the other members do not read the 
testimony before rendering in Fifth St. 
Corp. v. Hoboken 

The Division of Tax Appeals hee the power 3 re- 
open or reconsider its judgments within a reason- 
able time. Paterson v. Division of Tax Appeals 
and City of Passaic 


The time limitation amened oo N.J.S.A. 54:2-37 on 
the Division of Tax Appeals for review of equal- 
ization tables does not apply where the matter 
has been remanded to the Division by the court 
after an appeal from the original judgment on the 
table. Paterson v. Division of Tax Appeals and 
City of Passaic 

Equalization ‘aiiebneete a“ the power of Tax 
Appeals under N.J.S. 54:3-17 based on the sales 
ratio or sales study method will not be set aside 
in the absence of a showing of such error as be- 
speaks arbitrariness, unreasonableness and sub- 
stantial inequity. East Paterson et al v. Division 
of Tax Appeals 

Equalization judgments of the Division of — ne 
peals will not be reversed merely on a showing 
that its ratios differ by a few percentage points 
from the ratios fixed by the Sixth Report of the 
State Tax Policy Commission or the Director's 
annual equalization table for distribution of school 
aid. East Paterson et al v. Division of Tax Appeals. 


A method of equalizing aggregates based exclusively 
on sales prices is valid unless its application in a 
particular situation is prejudicial to a municipal- 
ity. North Bergen et al v. Division of Tax Appeals. 

Sample sales furnish a sufficient basis for sales- 
assessment ratio determination for equalization 
purposes, if reasonably selected. North Bergen et 
al v. Division of Tax Appeals 

When the sales ratio method of equalization may 
lead to an injustice the equalizing authority may 
make such supplemental studies and such modi- 
fication in the method as may reasonably be ap- 
propriate but the court will generally not inter- 
fere where no prejudice has been shown. North 
Bergen et al v. Division of Tax Appeals Mere 

Statutes granting exemption or partial exemption 
from taxation are to be strictly construed against 
a claimant; a claimed exemption must find sup- 
port in clear and unmistakable ene of the 
legislative act. In re Hopkins .. 

The lien of the U.S. for unpaid taxes under Sections 
3670, 3671 and 3672, attaches only to ‘property and 
rights to property” belonging to the indebted tax- 
payer and rights of the U.S. thereunder do not 
extend beyond and can rise no higher than those 
of the taxpayer. Damato v. Leone and U.S.A. 

A federal lien against a contractor cannot attach 
to the balance remaining due under a construc- 
tion contract when the contractor has not sub- 
stantially performed the contract. Damato v. 
Leone and U.S.A. 

An appeal to the Division of Tax Appeals request- 
ing a reduction in assessment to true value will 
not form the basis for relief from a discrimina- 
tory assessment. Cleff v. Jersey City ; 

Petitions of appeal to the County Board and to the 
Division of Tax Appeals must set forth the 
grounds on which relief is sought and are limited 
thereto. Cleff v. Jersey City 

A claim of discrimination is a different _ cause ‘of 
action from a claim for reduction to true value. 
Cleff v. Jersey City 

A petition of appeal may not be amended after the 
time for filing has expired to set forth a new cause 
of action. Cleff v. Jersey City 

The right of the parties to be informed of the filing 
of the panel report and to have an opportunity to 
file exceptions thereto before final determination 
by the Division of Tax Appeals is a right of due 
process inherent in R.S. 54:2-18. Fifth St. Pier 
Corp. v. Hoboken ; 

The provision of R.S. 54:2- 18 empow ering the mem- 
bers of the Division of Tax Appeals to decide a 
matter solely on the basis of the panel report of 
the members assigned to hear the matter does not 
violate due process and the statute is not uncon- 
stitutional. Fifth St. Pier Corp. v. Hoboken 


TAX SALES 


Under RS. 54:5-29 a tax sale certificate held by a 
municipality for more than 20 years before 1942 
became void at the expiration of the 20 years un- 
less the municipality had entered into possession 
of the lands within that term and a foreclosure 
of such a certificate in 1943 is ineffective. 


TIME 


Mistaken computation of time for appeal from date 
of service of order appealed from instead of from 
date of entry thereof held good cause for granting 
extension of time for appeal under R.R. 1:27B. 
Martindell v. Martindell 

Notice of motion returnable on a “Monday may be 
deemed as made returnable two days earlier since 
Saturdays and Sundays are dies non. Martindell 
v. Martindell ‘ 

A provision in a contract mak*ng ‘time of the es- 
sence may later be waived wd the conduct of the 
parties. Finn v. Glick ‘ me 


‘Continued on next page) 
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Where a provision in a contract making time of the 
essence has been waived by the conduct of the 
parties, either party may again make time of the 
essence by giving reasonable notice to that effect 
to the other. Finn v. Glick 

A notice making time of the essence must give such 
time as bears a reasonable relation to the time 
elapsed between that originally fixed for per- 
formance and the time the notice is given. Finn 
v. Glick 

Held, notice here pees secliicineiiins in 34 days 
was unreasonable and was not adequate to apprise 
other party it was a notice making time of the 
essence. Finn v. Glick : 


TORTS 


Members of a fraternal organization are not liable 
in damages for malicious exclusion of an appli- 
cant or chapter from membership in the organ- 
ization. Trautwein v. Harbourt 

While the law grants remedies to one wrongfully 
expelled from a fraternal organization, there is 
no remedy for exclusion from admission into a 
voluntary association no matter how arbitrary or 
unjust the exclusion. Trautwein v. Harbourt 


TRADE NAMES 


The filing of a trade name certificate signed by two 
or more persons constitutes a representation by 
each signer “in a public manner” that he is a 
partner in the firm. within N.J.S. 42:1-16. West 
Side v. Gascoigne and Jackson 


N.J.S. 42:1-16 does not create an exclusive aii 
in favor of a creditor against an alleged partner 
who signed a trade name certificate; if the credi- 
tor knows that there is in fact no general part- 
nership or is aware of facts which call for inquiry 
as to whether there is or is not a general part- 
nership and he fails to make such inquiry, the 
statute does not bar denial of the partnership. 
West Side v. Gascoigne and Jackson 


TRIAL 


While the court may not directly or indirectly take 
from the jury its prerogative of determining ques- 
tions of fact, questions of law are for the court 
and where there is no dispute of material fact it 
is not error for the court to charge that a given 
operation amounts to gambling. State v. Schneid- 
erman .. 

A charge that if the jury believ es the game ‘involved 
was operated in the manner demonstrated then 
as a matter of law it would constitute gambling 
does not violate the right of trial by Sasa State 
v. Schneiderman 


The charge is taken as a whole ere in its entirety 
in determining the meaning to be ascribed to 
criticized portions and in determining whether 
prejudicial error inhered therein. Raab v. Protane 
et als 

Errors in charge he are not iemnaiet to wm trial 
court's attention will not be noticed on appeal 
unless they are plain errors of a serious nature. 
Maccia v. Tynes as sar 

Where causation is sufficiently covered by the 
charge, it is proper for the court to charge that 
plaintiff is barred if his negligence contributed “in 
any degree” to the accident. Maccia v. Tynes .. 

A proper instruction in a left turn auto accident 
case need merely refer to the standard of reason- 
able care under the circumstances. Maccia v. 
Tynes 

Held, outburst of tears by plai ntiff did not require 
a mistrial or constitute such prejudice as to war- 
rant new trial. Dolid v. Leatherkraft 

Reference by prosecutor to defendant in summation 
in abortion case as “the butcher boy who killed 
Jane Harrison and the baby” held beyond limits 
of fair play and prejudicial error. State v. Si- 
ciliano 

Legality of Television Judicial Proceedings 

It is error for the court to charge there was “at 
least ‘some degree of permanent injury” of plain- 
tiff where there is any contradictory testimony on 
the question of permanency or where there is 
evidence which could give rise to conflicting in- 
ferences as to the trustworthiness or weight to be 
accorded an expert's opinion of permanency. Pan- 
ko v. Grimes 

Slight conflict in the e ridence as to injuries ’ will 
generally make the issue of permanency one for 
the jury. Panko v. Grimes at , 

The order of summation rests in the discretion of 
the trial court. Panko v. Grimes 4 

A decision should not be rendered on an "issue ‘not 
projected by the pretrial order and if the court 
deems such issue might be determinative it should 
call the issue to the attention of counsel and invite 
amendment of the pretrial order accordingly. 
Van Corporation v. Ridgefield 

While contributory negligence and assumption of 
risk are customarily questions of fact for the 
jury, where the requisite elements of assumption 
of risk appear conclusively, the case should not be 
submitted to the jury. Mergel v. Colate 

Expedition of Civil Cases, by Alexander Holtzoft 

The Future of the Trial Lawyer. by Hon. David W. 
Peck : 

A trial judge can comment on the evidence even 
to the extent of strongly influencing the jury, so 
long as it is left to the jury to rely on its recollec- 
tion of the testimony and to draw its own con- 
clusions therefrom. Botta v. Brunner 

There is no impropriety in counsel's stating in sum- 
mation in a personal injury action the amount 
he thinks should be awarded for pain and suffer- 
ing and, within reasonable limits, his supporting 
Teasoning or basis of calculation. Botta v. Brunner 

Where men of reason and fairness may entertain 
differing views as to the truth of testimony. 
whether it be untradicted, uncontroverted or even 
undisputed, evidence of such character is for the 
jury. Ferdinand v. Agricultural 

There is no hard and fast rule in this state that 
credibility of a witness is always a jury question. 
Ferdinand v. Agricultural 
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Where uncontradicted testimony of a witness or 
otherwise, is unaffected by any conflicting infer- 
ences to be drawn from it and is not improbable, 
extraordinary or surprising in its nature, or there 
is no other ground for hesitating to accept it as 
true, the direct verdict dictated by such evidence 
may be granted. Ferdinand v. Agricultural 

Counsel, on inquiry under voir dire, should be care- 
ful not to use it as a vehicle for imparting to the 
jury the insured status of the opponent since such 
disclosure is a ground for mistrial. Hansson v. 
Catalytic : 

Communication between a juror and witness during 
a recess does not require a reversal if it is af- 


firmatively shown the communication had no 
tendency to influence the verdict. Hansson v. 
Catalytic 


Where the evidence circumstantially justifies an 
inference of the existence of a fact which could 
impose liability, it is error to withdraw the case 
from the jury though there was no direct evi- 
dence of the fact in question. Cafone and Spillane 
v. Spiniello and Nesto ; 


TRUSTS 


A cestui may recover against his trustee for a breach 
of trust either (1) the amount of the cestui’s loss 
by the breach or (2) the amount of the trustee's 
gain thereby. Societa v. Di Maria : 

A trustee who has falsified his accounts in “order to 
benefit a third person to the disadvantage of his 
cestui cannot demand of his cestui the certainty 
in the establishment of causal relation between 
breach and loss applicable in other fields of lia- 
bility when a loss unquestionably exists which 
is apparently a consequence of the breach, the 
burden is on him to show the loss did not flow 
from his breach. Societa v. Di Maria... .. 

Unless an intention that administration is to be 
supervised by the courts of his domicil is ex- 
pressed by a testator in his will or is clearly 
deducible therefrom, the courts of the testator’s 
domicil will not ordinarily administer a foreign 
charity created by his will but will direct that the 
trust be turned over to persons at the locus of the 
charity leaving its administration to the courts 
of that place. Martir} v. Haycock et als Patan 

The ultimate decision as to whether our courts 
should retain or transfer jurisdiction over a trust 
creating a foreign charity depends on the prac- 
ticalities involved. Martin v. Haycock et als 

An order confirming a sale by trustees, after a judg- 
ment directing a sale of the property, is a final 
judgment appealable as of right. Romano v. Maglio 

Sale with right to reacquire property by fixed date 
on happening of fixed contingency does not create 
either a resulting or constructive trust where not 
inequitable. Kielb v. Johnson 


UNIFORM RECIPROCAL SUPPORT 


The Juvenile and Domestic Relations Court has 
jurisdiction under the Uniform Reciprocal Sup- 
port Act to order a defendant father resident in 
this state to support his minor children resident 
in the initiating state, without regard to marital 
dereliction and though the marital domicile was 
in New Jersey and the children were removed 
from this state by the mother over his objection. 
Daly v. Daly a 


UNSATISFIED CLAIM AND JUDGMENT FUND 


The deferment provisions of sec. 5 of the Act, now 
N.J.S. 39:6-65, for filing of notice of intention by 
an incapacitated person, apply to an injured party 
or his personal representative in hit and run cases 
as well as in cases against known tortfeasors 
Giles v. Director and Murray v. Director 

Sec. 5 of the Unsatisfied Claim and Judgment Fund 
Act does not provide for tacking periods of ca- 
pacity and the disability deferment applies in full 
wherever the incapacity occurred within 30 days 
of the accident. Giles v. Director and ne Vv 
Director 

Order by Superior Court granting leave to sue Di- 
rector of Motor Vehicles in alleged hit and run 
case is not res adjudicated as to existence of a hit 
and run driver nor as to existence of a cause of 


action. Giles v. Director and Murray v. Director 
VARIANCES 
The operator of a non-conforming business per- 


mitted under R.S. 40:55-48 may not increase his 
business and then assert hardship as the basis for 
a variance permitting installation of new facilities 
required as a result of the increased business. 
Hochberg v. Freehold or 2 5 

The spirit of the zoning act is to restrict rather 
than increase non-conforming uses and the 
authority to grant variances should be msi 
exercised. Hochberg v. Freehold a 

An owner who, with knowledge of existing mini- 
mum frontage ordinance. purchases an adjoining 
undersized lot is not entitled to variance to permit 
a building thereon though he subsequently sells 
his original property and is left with the under- 
sized lot. Ardolino v. Bd. of Adjust. 


VENUE 


Under R.R. 4:3-2 venue in any action affecting title 
or possession of real property must be laid in 
the county in which the property is situate 
though such title or possessory action is ancillary 
or subordinate to other counts or major claims 
in the complaint. Countrywood v. Donnelly 

Leave to appeal from an interlocutory order deny- 
ing a change of venue to the county where the 
lands involved in the action are situate may be 


had under R.R. 2:2-3. Countrywood v. Donnelly 
VERDICTS 
Generally a verdict exonerating an agent from 


tortious liability and holding the principal liable 
on the same conduct of the agent is inconsistent 
and void, but a principal may be held liable for 
an act of the agent as to which the agent has per- 
sonal immunity. Gardner v. Rosecliffe and Rosen- 
thal i ; i mrs 
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VETERANS 


The provisions of R.S. 38:16-1 apply to de facto as 
well as de jure employees. Barkus v. Sadloch 


VOLUNTEERS 


The wrong that imperils life is a wrong not only to 
the imperiled victim but also to any rescuer who 
has not acted wantonly. Cafone and Spillane v. 
Spiniello and Nesto ee =: f 


VOTING 


An indictment and conviction under either RS 
19:34-11 or 22 is sufficient and sustainable if it 
charges and it is established that the accused 
voted “with reason to believe he was not entitled 
to vote”; the essential element of the offense un- 
der each act is voting with knowledge of the fact 
he was not entitled to vote. State v. Smith 


WAIVER 


The privilege given to newspapers and their em- 
ployees by N.J.S. 2A:81-10 not to disclose the 
source of any information published in the paper 
is waived if it is asserted the publication was 
made in good faith and an employee testifies he 
received information in question from “a reliable 
source” and then testifies as to the information 
received. Brogan v. Passaic Daily News 

Ordinarily a waiver of a privilege not to give testi- 
mony is not confined to the trial in which it is 
given but extends to a subsequent trial of the 
same case. Brogan v. Passaic Daily News 


WATERS 


The possessor’s liability for damage caused by the 
expulsion of surface waters is to be governed by 
the “reasonable use” rule which is that each 
possessor is legally privileged to make a reason- 
able use of his land though the flow of surface 
waters is altered thereby and causes some harm 
to others, but incurs liability when his harmful 
interference with the flow is unreasonable. Arm- 
strong et al v. Francis Corp. : 

Statement of Yonadi case as to non- -liability for 
surface water damage overruled. Armstrong et al 
v. Francis Corp. ‘ 

Held. develuper liable for ‘greatly increased surface 
water flow with resulting damage to adjoining 
property caused by developer’s improvements in 
tract and correctly ordered to do work necessary 
to abate the damage. alee et al v. Francis 
Corp. 

The doctrine to ‘be applied to cases : of pollution of 
waters is the “reasonable use” doctrine which is 
that each riparian owner is entitled to make such 
beneficial use of the waters as he sees fit provided 
only that it does not unreasonably interfere with 
beneficial uses of other riparian owners, the court 
or jury being the arbiter as to what is unreason- 
able. Westville v. Whitney 

Discharge of properly treated sewage effluent into a 
stream does not per se constitute an unreasonable 

introduction of a 


use nor ipso facto constitute 
“noisome substance” into the stream. Westville v. 
Whitney 

WILLS 


A settlement by the proponents of a will made with 
a caveator and resulting in a consent dismissal of 
the caveator’s appeal from probate is not an ad- 
mission that the will is invalid and does not estop 
the proponents from asserting its validity. Gray 
v. Cholodenko et als 

A dismissal of an appeal from probate leaves stand- 
ing in full force the order admitting the will to 
probate as an in rem determination that the will 
was validly executed. Gray v. Cholodenko et als 

A will, though bearing a proper attestation clause 
and witnessed by two witnesses is not valid and 
cannot be probated where it was not published 
or declared to be the testator’s will at the time 
of execution as required by N.J.S. 3A:3-2. In re 
Hale 

An option to purchase property when the owners 
no longer desire to use or occupy same, does not 
violate the Statute of Wills as a transfer effective 
on death as it is not keyed to death of the owners, 
this being only one of the occurrences which 
could make it operative. East Orange v. Gilchrist 


WITNESSES 


Testimony of a witness given in the course of a 
judicial proceeding and having some relation 
thereto is absolutely privileged and will not form 
the basis of a slander action though motivated by 
malice or ill-will. Greenberg v. Ackerman ; 

Answers to questions propounded by counsel and 
not objected to, relating to or in explanation of 
one of the issues on trial are as a matter of law 
relevant and will not form the basis for a subse- 
quent slander action. Greenberg v. Ackerman 

For failure to disclose the names of witnesses in 
response to interrogatories the court can apply 
such sanctions as are just including refusal to 
permit unnamed witnesses to testify. Burke v. 
Central R.R. 


WORDS & PHRASES 


Painting and repairs of windows, floors and roof 
are not “structural repairs” within meaning of 
covenant obliging tenant to make all necessary 
repairs other than “structural ound Dolid v 
Leatherkraft 

A nuisance per se is one which is a nuisance at all 
times and under all circumstances. regardless of 
location or surroundings. Priory v. Manasquan 

The word “utter” as used in N.J.S.A. 2A:115-2 in- 
cludes a sale. State v. Kohler, et al 

The term “natural” as used with reference to dam- 
ages as might reasonably have been foreseen, such 
as occur in the ordinary course of things. Mergel 
v. Colgate ; an 3 : P 

(Continued on next page) 
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WORKMEN'S COMPENSATION 


Working officers of a corporation are employees 
within R.S. 34:15-36. Mahoney et al v. Nitroform 42 
It is the right of control which is necessary to the 
employment relation and not its actual exercise. 
Mahoney et al v. Nitroform ... ..... 42 
The Appellate Division is not justified in exercising 
its power independently to find the facts contrary 
to the conclusion of the Workmen’s Compensation 
Division and the County Court unless the find- 
ings below were scnaletell erroneous. wenn ct 
al v. Nitroform : 42 
In calculating the basis oun comp: ciation of an i-- 
jured part time employee wo has contempor- 
aneous full time emplo; mex.t, ‘the full time earn- 
ings are to be applied. Mahoney et al v. Nitroform 42 
Burden is on petitioner to establish his case by a 
preponderance of the believable testimony. Bowen 
v. Olesky ; 
Where evidence is such that it is equally plausible 
or likely that attack on employee in his employ- 
er’s home was one of personal vengeance as that 
it was one occasioned in the course of an attempt- 
ed robbery of the home by an unknown burglar, 
compensation properly denied. Bowen v. Olesky 50 
Allow Third Party Action by Longshoreman After 
Compensation Award .. : 233 
- A dormant tuberculosis wallieatie by inbieietion of 
dust and vapor in the course of employment is 
compensable as an waeanaie disease. Reynolds 


v. General Motors 266 
Whether a disease contracted eile a Snes em- 

ployee is compensable not decided. Reynolds v. 

General Motors 266 


On appeal from County Court to Appeliate Division, 
findings of fact by the County Court are to be 
given determinative, but not conclusive, weight 
and are not to be disturbed unless the appellate 
court is well satisfied they are mistaken and not 
justified by the evidence. Reynolds v. General 


a aaa 266 
Recent Judicial Treatment of the Workmen's Com- 
pensation Act, by Hon. John J. Francis ... 337 


A reversal by the County Court of a dismissal by 
the Workmen’s Compensation Division with a re- 
mand for the taking of testimony necessary to 
complete the case and to make an award is an 
interlocutory judgment appealable only in ac- 
cordance with the rules relating to appeals from 
interlocutory orders. Grogan v. Scully 

Evidence as to the hiring practice of an employer 
or in a trade is admissible where the claim is the 
employee was hired by the Union representative 
in New Jersey acting as representative of the 
out-of-state employer. Grogan v. Scully 

R.S. 40:21-30.11 and 71 relating to exhumating of 
bodies by the county medical examiner on order 
of the court relate to exhumation for public pur- 
poses and furnish no basis for exhumation on an 
employer's application to determine the cause of 
death. Sheffield v. McDonough is 469 

Power to order exhumation of bodies is in the 
equitable jurisdiction of our courts but will not 
be exercised in search of the cause of death unless 
it is clearly necessary and there is reasonable 
probability that it will establish the cause. Shef- 
field v. McDonough ; : ; . 469 


422 


422 


Held, transfer of employee hired in New Jersey 
from plant in New Jersey to branch plant in 
Pennsylvania did not, on facts here, terminate 
the New Jersey hiring for purposes of Workmen’s 
Compe sation and our tribunals therefore have 
jurisdiction to make a compensation award. Eng- 
lish v. Stokes 

The statutory policy that ‘employees hired in New 
Jersey are to have the benefits of our act is not to 
be averted by changes negotiated outside the 
state in mere incidentals of the employment re- 
lationship not going to its substance. anual Vv. 
Stokes ‘ Sha! Aaa tee 


ZONING 


An ordinance which classifies all lands in the muni- 
cipality and is reasonably designed to further the 
development of the municipality as a_ social, 
economic and political unit serves the general wel- 
fare and is a proper exercise of the zoning power. 
Rockaway Estates v. Rockaway .. 

A comprehensive zoning plan adopted for ee pur- 
poses prescribed in N.J.S.A. 40:55-32 is not 
rendered legally invalid because economic con- 
siderations were a factor in fixing the zones 
or because its enactment was hastened to pre- 
vent a building project contrary to the zoning 
scheme. Rockaway Estates v. Rockaway 

Variances should not be employed as a substitute 
for the normal legislative process of amending or 
changing zoning ordinances. Keller v. Westfield 

A finding that a requirement of a zoning ordinance 
is not a necessary incident of the zoning plan is 
not a “special reason” justifying a variance under 
N.J.S. 40:55-39(d) which would contravene the 
requirement. Keller v. Westfield 

The fact that an owner has in good faith expended 
moneys to alter his property for use not permitted 
by the zoning ordinances is not a “special reason” 
justifying a variance under N.J.S. 40:55-39(d). 
Keller v. Westfield 

While the use of a home for one’s own ai 
and professional office is consistent with resi- 
dential zoning, elimination of residence require- 
ment is discordant and is proper only when it 
would be consistent with the zoning plan or proper 
under N.J.S. 40:55-39(d). Keller v. Westfield 

A complaint for violation of a zoning ordinance 
which does not allege the character or zone of the 
premises under the ordinance is fatally defective. 
Belleville v. Kiernan . ‘ : 

Classification or exclusions of uses in zoning ordi- 
nances must be reasonable, must bear a relation 
to the legitimate purposes of zoning and cannot 
be arbitrary or discriminatory. Roselle v. Wright 

Exclusion of “storage garages” in zone in which pri- 
vate and public garages are permitted held 
arbitrary and discriminatory and hence invalid. 
Roselle v. Wright 

Requirement of off street veaeiaes facilities for new 
buildings held arbitrary and unreasonable with 
reference to proposed erection of storage garage 
and hence invalid with respect thereto. Roselle 
v. Wright Re pain - 

Two foot enlargement of side-yard requirement 
held invalid in absence of showing of a legitimate 
need therefore. Roselle v. Wright 
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The operator of a non-conforming business per- 
mitted under R.S. 40:55-48 may not increase his 
business and then assert hardship as the basis 
for a variance permitting installation of new fa- 
cilities required as a result of the increased busi- 
ness. Hochberg v. Freehold .. - 

The spirit of the zoning act is to restrict rather 
than increase non-conforming uses and the author- 
ity to grant variances should be sparingly exer- 
cised. Hochberg v. Freehold .. 

Under N.J.S. 40:55-35 an amendment to a ‘zoning 
ordinance must be submitted to the planning 
board of a municipality, where there is one, be- 
fore it can become effective and if, contrary to 
N.J.S. 40:55-1.4 any member of the planning board 
having any interest, direct or indirect, no matter 


. 201 


how small, acts on the matter, the amendment is 


invalid. Hochberg et als v. Freehold .. 

An amendment rezoning property is valid if adopted 
for the general welfare of the community and the 
courts will not interfere with it merely because of 
doubt as to whether the general welfare or some 
other purpose motivated the change. Hochberg 
et als v. Freehold 

Proper restriction or prohibition of used car lots is 
a valid exercise of the municipal zoning power. 
Van Corporation v. Ridgefield 

Ordinance barring “used car lots” bars ‘such opera- 
tion as an adjunct of or in conjunction with a new 
car business as well as an independent operation 
thereof. Van Corporation v. Ridgefield .. 

The use of lands at the time of adoption of a zoning 
ordinance is the non-conforming use which is 
protected and not a contemplated or intended use. 
Ardolino v. Bd. of Adjust. 

Approval of realignment of lots held by an owner 
so that one or more lots have a frontage less than 
the minimum frontage requirement does not of 
itself constitute an estoppel against enforcement 
of the minimum frontage requirement. Ardolino 
v. Bd. of Adjust. 

An owner who, with knowledge of existing mini- 
mum frontage ordinance, purchases an adjoining 
undersized lot is not entitled to a variance to per- 
mit a building thereon though he subsequently 
sells his original property and is left with the 
undersized lot. Ardolino v. Bd. of Adjust. 

The burden is on one asserting a right to continue 
a protested non-confirming use to establish exist- 
ence of the use when the first of the zoning ordi- 
nances prohibiting the use was adopted. Heagen 
et als v. Borough et als .. 

The right to operate a bar and restaurant. as a ‘non- 
conforming use does not embrace music and 
dancing as an incident thereof. Heagen et als v. 
Borough et als .. : 

A change in a non- conforming use should be dis- 
approved when it is substantial or there is doubt 
as to whether it is substantial. Heagen et als v. 
Borough et als 3 

Where, prior to any significant ‘construction, there 
is an attorney’s letter protesting violation of the 
zoning ordinance, subsequent construction is at 
the owner’s peril. Heagen et als v. Borough et als. 

A plaintiff is not to be criticized for withholding 
legal action until there is no alternative. Heagen 
et als v. Borough et als 

Where a plaintiff sues to enjoin a clear violation of 
a zoning ordinance the doctrine of laches will 
not be strictly applied. niieate et als v. intial 
et als 
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Articles 


ADDRESS BY JUSTICE WILLIAM J. BRENNAN, 
JR.. BEFORE CONSTITUTIONAL CONVENTION 
ASS'N. ‘ 

ADDRESS ON COMPARATIVE NEGLIGENCE. ; 

AN ANALYSIS OF THE REPORT OF THE LEGIS- 
LATIVE COMMISSION TO STUDY THE IM- 
PROVEMENT OF THE LAW OF EVIDENCE by 
Hamilton F. Kean, Member of the N. J. Bar 

A BRIEF SUMMARY OF A NEW SYSTEM OF LAW, 
by David W. Hanis .. 

THE CORRELATION OF DUTIES AND RIGHTS UN- 
DER OUR CONSTITUTION .. 

DISCRIMINATION, EQUALIZATION AND THE IM- 
PLICATION TO THE REAL ESTATE OWNER. 
By George J. Baumann .. . 

DIVORCE AND CUSTODY. A report by New Jersey 
State Bar Committee : 

DRAFT OF MODEL RULES OF COURT FOR DIS- 
CIPLINARY PROCEEDINGS 

ee OF CIVIL CASES. by Alexander Holtz- 
fy) 

FAMOUS FIRSTS IN JERSEY JURISPRUDENCE: 
AN ACKNOWLEDGMENT OF INDEBTEDNESS 
by Hon. Arthur T. Vanderbilt 


THE FRENCH LEGAL SYSTEM—by C. Zachary 
Seltzer : ey abet 
FURTHER VICTORIES FOR  BUY-AND-SELL 


AGREEMENTS by Harold Kamens and William 
A. Ancier 

THE FUTURE OF THE TRIAL LAWYER by 
David W. Peck .. .. 
THE HOSPITAL AND THE PATIENT: SOME CUR- 
RENT LEGAL PROBLEMS by Israel Packel 
{INTERIM ANNOUNCEMENT OF THE LEGISLA- 
TIVE COMMISSION TO STUDY IMPROVEMENT 
OF THE LAW OF EVIDENCE os 

THE LAW AND ITS PRACTICE, PRESENT AND 
FUTURE by Hon. Horace Stern : 

“THE LAWYER AT THE BARGAINING TABLE” 
by Joseph S. Oberwager 

LAWYERS AND COURTS IN AUSTRIA AND WEST 
GERMANY by C. Zachary Seltzer . 

LAWYERS AND SOCIAL SECURITY COVERAGE 
by Robert W. Kean ... 

LEGALITY OF TELEVISING JUDICIAL PROCEED- 
INGS .. F 

MEYNER ASKS ' ELIMINATION OF WINBERRY 
CASE RULE 

RECENT JUDICIAL TREATMENT OF ‘THE WORK- 
MEN’S COMPENSATION ACT by Hon. John J. 
Francis 

RECENT SUPREME COURT CASES by 
Paul B. Williams .. 


Hon. 


U. S. Atty. 
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RECOMMENDATIONS OF SUPREME COURT COM- 
MITTEE ON RECONCILIATION .. 

REMARKS OF GOVERNOR MEYNER AT JUDICIAL 
CONFERENCE OF MAGISTRATES, NOV. 2, 1956. 

REPORT OF ESSEX BAR COMMITTEE ON AUTO- 
MOTIVE CASES, COURT CALENDARS AND 
PROPOSED CHANGES 

REPORT OF THE SUPREME COURT'S COMMITTEE 
ON RULES ai 

REVIEW OF SUPREME COURT'S WORK . 317, 

341, 353, 365, 377. 389, 401. 

THE ROLE OF THE NEW JERSEY LAWYER IN 
FOREIGN DIVORCE CASES by Nathan A. Whit- 
field . 

SHOULD PRESENTENCE REPORTS BE SHOWN TO 
DEFENDANTS? 

THE SMALL BUSINESS ADMINISTRATION by Ed- 
ward Schoen, Jr. .. 

A VIEW OF THE ITALIAN cou RTS by 
Seltzer... 

A VISIT TO THE COURTS OF SPAIN by C. Zach- 
ary Seltzer 


€ Zachary 


Editorials 


ACR NO. 36—A STEP BACKWARD IN TAX EQUITY 

ADVANCING ADOPTION OF REVISION OF LAW 
OF EVIDENCE 

AMBULANCE-CHASERS BEWARE ? 

AN AESTHETIC POLICEMAN—THE NEXT STEP 
IN LAND USE REGULATION 

AN ANSWER TO AN IN TERROREM 
UPON THE JUDICIARY as 

AN URGENT STATUTORY AMENDMENT. 

THE BAR IS A LOBBYING FORCE—LET'S USE IT 
WELL , 

THE BEST FOR THE BENCH 

THE BROADER IMPLICATIONS IN JUDGE BIG- 
ELOW'S CASE Samat 

CALM CONSIDERATION AND CONFIRMATION .. 

CONFUSION OF CONGRESSIONAL INTENT . 

A CONSCIENTIOUS U. S. ATTORNEY RESIGNS 

THE CONSTITUTION OF 1947 AND THE NEW JER- 

SEY LEGISLATURE 

A CRITICISM OF PRETRIAL ORDERS 

THE DALLAS MEETING . 

DEFINING THE PRACTICE OF LAW ... 

A DISTINGUISHED CAFFREY MEMORIAL LEC- 
TURER Me 

ESSEX BAR SPECIAL COMMITTEE REPORT ‘ON 
BIGELOW MATTER 

EVIDENCE REVISION BY COOPERATION 

EVOLUTION OF THE STATE UNIVERSITY 

EXECUTIVE AND JUDICIAL DEFERENCE 
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ON EXTENDING COUNTY AND DISTRICT COURT 
JURISDICTION «s : oy 

IN FAIRNESS TO PUBLIC ‘SERVANTS . a 

FOR A MORE EFFECTIVE JUDICIAL CONFER- 
ENCE... 

“GOD BLESS YOU. “MERRY GENTLEMEN! 
NOTHING YOU DISMAY!” ears 

GREEN PASTURES 
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448___THE HIGH COST OF APPEALS 
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HOW TO PREVENT AND DETER DIVORCE. 

JUDGE G. DIXON SPEAKMAN 

JUSTICE BRENNAN GOES TO WASHINGTON 

A WYER’S DUTY 

LIONEL P. KRISTELLER . 

FOR LEGISLATION AUTHORIZING CONTRACT 
AND TORT SUITS AGAINST THE STATE IN 
OUR COURTS _... 

LEGISLATORS AND PRIVATE ‘CLIENTS INTER- 
ESTED IN LEGISLATION .. ead 

A LIBERAL EDUCATION FOR THE LAW 

LOOK BEFORE YOU LEAP 

A MUCH NEEDED CONSTITUTIONAL AMEND- 
MENT a : 

NAPPE VS. NAPPE. 20 N.J. 337 (1956)... 

THE NEED FOR REVISION OF THE FEDERAL ‘IN- 
COME TAX STRUCTURE 

NEW DRAINAGE LAW FOR CIVIL ENGINEERS 
AND BUILDERS 

POPULAR GOVERNMENT AND CONFLICTS OF 
INTEREST Aen 

PROCEDURE TO CONTROL 
QUENCY ; 

THE RECORD AS THE BASIS OF DECISION 

REGRESSION IN TAX pe pila aa 
REASONS AGAINST ACR NO. 36 ; 

REMOULDING THE LAW 

THE REORGANIZED JUDICIAL CONFERENCE FOR 
THE BAR ASSOCIATIONS ; 

REPORT OF THE BIGELOW COMMISSION 

REVISION OF ALIMONY ORDERS ... 

REWARDING TRAFFIC LAW ENFORCEMENT 

THE RUTGERS ANNUAL SURVEY OF THE LAW 

SHOULD THE CHIEF JUSTICE APPEAR BEFORE 
CONGRESS 

STATE BAR’S ACTION 
ENCES 

SUMMERTIME AND LAWYERS We re 

TAKING THE PENALTY OUT OF DIVORCE 

TEST FOR A BAR ASSOCIATION 

TRIAL BY COMBAT 

A WELCOME CHANGE E 

WIRETAPPING—A “DIRTY BUSINESS” “Frere 

ZONING VARIANCES AND EXCEPTIONS AND 
REGIONALISM : 


JUVENILE DELIN- 


ON PRETRIAL. CONFER- 
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